January 27, 2015

Ms. Katie E. Payne

Counsel for the School of Excellence in Education
Walsh, Anderson, Gallegos, Green and Trevino, P.C.
P.O. Box 460606

San Antonto, Texas 78246

OR2015-01512

Dear Ms. Payne:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 551403.

The School of Excellence in Education (“SEE”) received a request for all documents
presented during a specified meeting, a specified letter, and a recording of a specified board
meeting. You state you will release some information to the requestor. We understand SEE
will redact information under sections 552.136(c) and 552.147(b) of the Government Code."
You claim the submitted information is excepted from disclosure under sections 552.101
and 552.102 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information. We have also considered comments submitted by the
requestor. See Gov’t Code § 552.304 (interested party may submit written comments stating
why information should or should not be released).

'On September 1,2011, the Texas legislature amended section 552.136 to allow a governmental body
to redact the information described in section 552.136(b) without the necessity of seeking a decision from the
attorney general. See Gov’t Code § 552.136(c). Ifa governmental body redacts such information, it must notify
the requestor in accordance with section 552.136(e). See id § 552.136(d), (e). Thus, the statutory amendments
to section 552.136 of the Government Code superceded Open Records Decision No. 684 (2009) on
September 1,2011. Therefore, a governmental body may redact information subject to section 552.136(b) only
in accordance with section 552.136, not Open Records Decision No. 684. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office. See id. § 552.147(b).
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Initially, the requestor asserts SEE previously released the requested information. The Act
does not permit the selective disclosure of information. See id. §§ 552.007(b), .021;
Open Records Decision No. 463 at 1-2 (1987). Section 552.007 of the Government Code
provides if a governmental body voluntarily releases information to any member of the
public, the governmental body may not withhold that exact information from further
disclosure unless its public release is expressly prohibited by law or the information is
confidential under law. See Gov’t Code § 552.007; Open Records Decision Nos. 518
at 3 (1989), 490 at 2 (1988). But see Open Records Decision Nos. 579 (1990) (exchange of
information among litigants in “informal” discovery is not “voluntary” release of information
for purposes of statutory predecessor to Gov't Code § 552.007), 454 at 2 (1986)
(governmental body that disclosed information because it reasonably concluded that it had
constitutional obligation to do so could still invoke statutory predecessor to Gov’t Code
§ 552.108). Accordingly, pursuant to section 552.007, to the extent the information was
previously released to the public, SEE may not now withhold any such information unless
its release is expressly prohibited by law or the information is confidential under law. See
Open Records Decision No. 400 (1983) (governmental body may waive right to claim
permissive exceptions to disclosure under the Act, but it may not disclose information made
confidential by law). You assert the submitted information is subject to sections 552.101
and 552.102 ofthe Government Code. Because these sections make information confidential
under the Act, we will consider their applicability to the submitted information, regardless
of whether it has been released.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 21.355 of the Education Code, which
provides, in relevant part:

(a) A document evaluating the performance of a teacher or administrator is
confidential.

(b) Subsection (a) applies to a teacher or administrator employed by an open-
enrollment charter school regardless of whether the teacher or administrator
is certified under Subchapter B.

Educ. Code § 21.355(a), (b). This office has interpreted section 21.355 to apply to any
document that evaluates, as that term is commonly understood, the performance of a teacher
or administrator. See Open Records Decision No. 643 (1996). In that opinion, this office
also concluded that a teacher is someone who is required to hold and does hold a certificate
or permit required under chapter 21 of the Education Code and is teaching at the time of his
or her evaluation. Id. Similarly, an administrator is someone who is required to hold and
does hold a certificate required under chapter 21 of the Education Code and is administering
at the time of his or her evaluation. Additionally, the Third Court of Appeals has concluded
a written reprimand constitutes an evaluation for purposes of section 21.355 because “it
reflects the principal’s judgment regarding [a teacher’s] actions, gives corrective direction,
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and provides for further review.” Abbott v. North East Indep. Sch. Dist., 212 S.W.3d 364
(Tex. App.—Austin 2006, no pet.).

Yousstate the submitted information constitutes evaluations and reprimands of administrators
at SEE, which is a Texas open-enrollment charter school. You inform us, and provide
documentation demonstrating, the individuals whose information is at issue held the
appropriate certifications at the times of the evaluations. Based on your representations and
our review, we find the submitted information constitutes evaluations as contemplated by
section 21.355. Accordingly, SEE must withhold the submitted information under
section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Joéeph Be
Assistant Attorney General
Open Records Division
JB/som

Ref:  ID# 551403

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*As our ruling is dispositive, we need not address your remaining argument against disclosure.

I, TN I




