
February 2, 2015 

Ms. Katheryne Ellison 
Assistant General Counsel 
Houston Independent School District 
4400 West 18th Street 
Houston, Texas 77092-8501 

Dear Ms. Ellison: 

OR2015-0l 999 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 552166 (Ref. Nos. Ml 10614 and Ll 11714). 

The Houston Independent School District (the "district") received two requests from 
different requestors for information pertaining to a former named employee. You claim the 
submitted information is excepted from disclosure under section 5 52.103 of the Government 
Code. We have considered the exception you claim and reviewed the submitted 
representative sample of information. 1 

Initially, we note the district has redacted portions of the submitted information. You do not 
assert, nor does our review of the records indicate, you have been authorized to withhold this 
information without seeking a ruling from this office. See Gov't Code§ 552.301(a); Open 
Records Decision No. 673 (2001). Therefore, information must be submitted in a manner 
that enables this office to determine whether the information comes within the scope of an 
exception to disclosure. In this instance, we can discern the nature of the redacted 

1 We assume that the "representative sample" ofrecords submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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information; thus, being deprived of this information does not inhibit our ability to make a 
ruling. In the future, however, the district should refrain from redacting any information that 
it is not authorized to withhold in seeking an open records ruling. Failure to do so may result 
in the presumption the redacted information is public. See Gov't Code § 552.302. 

Next, we note the submitted information includes the first requestor's client's and second 
requestor' s tax return information. Prior decisions of this office have held 
subsection 6103(a) of title 26 of the United States Code renders tax return information 
confidential for purposes of section 552.101 of the Government Code. Attorney General 
Opinion H-1274 (1978) (tax returns); Open Records Decision No. 600 (1992) (W-4 forms). 
Subsection 6103(b) defines the term "return information" as "a taxpayer's identity, the 
nature, source, or amount of his income, payments, receipts, deductions, exemptions, credits, 
assets, liabilities, net worth, tax liability, tax withheld, deficiencies, overassessments, or tax 
payments ... or any other data, received by, recorded by, prepared by, furnished to, or 
collected by the Secretary [of the Treasury] with respect to a return or with respect to the 
determination of the existence, or possible existence, of liability ... for any tax, penalty, 
interest, fine, forfeiture, or other imposition, or offense[.]" See 26 U.S.C. § 6103(b)(2)(A). 
Federal courts have construed the term "return information" expansively to include any 
information gathered by the Internal Revenue Service regarding a taxpayer's liability under 
title 26 of the United States Code. See Mallas v. Kolak, 721 F. Supp. 748, 754 
(M.D.N.C. 1989), dismissed in part, aff'd in part, vacated in part, and remanded, 993 
F.2d 1111 (4thCir.1993). 

Subsections (c) and (e) of section 6103 are exceptions to the confidentiality provisions of 
subsection 6103( a) and provide for disclosure of tax information to the taxpayer or the 
taxpayer's designee. See 26 U.S.C. § 6103(c), (e)(l)(A)(I) (tax return information may be 
disclosed to taxpayer), (e)(7) (information may be disclosed to any person authorized by 
subsection( e) to obtain such information if Secretary of Treasury determines such disclosure 
would not seriously impair tax administration); see also Lake v. Rubin, 162 F.3d 113 
(D.C. Cir. 1998) (26 U.S.C. § 6103 represents exclusive statutory route for taxpayer to gain 
access to own return information and overrides individual's right of access under the federal 
Freedom of Information Act). Accordingly, the district must release the tax return 
information we have marked to the requestors pursuant to section 6103 of title 26 of the 
United States Code. 

We note some of the remaining information is subject to section 552.022 of the Government 
Code. Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories of information are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 



Ms. Katheryne Ellison - Page 3 

( 1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code § 552.022( a)(l ). The submitted information includes a completed report, which 
we have marked, that is subject to subsection 552.022(a)(l). The district must release the 
information at issue pursuant to subsection 552.022(a)(l) unless it is excepted from 
disclosure under section 552.108 of the Government Code or expressly made confidential 
under the Act or other law. Although you raise section 552.103 of the Government Code for 
the information at issue, this section is a discretionary exception to disclosure and does not 
make information confidential under the Act. See Dallas Area Rapid Transit v. Dallas 
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental 
body may waive Gov't Code § 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000) 
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions). 
Therefore, none of the information subject to subsection 552.022(a)(l) may be withheld 
under section 552.103. However, we will consider your arguments under section 552.103 
for the remaining information not subject to section 552.022. 

Section 552.103 of the Government Code provides, in part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show the section 552.l 03(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing (1) litigation was pending or 
reasonably anticipated on the date the governmental body received the request for 
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found, 958 S.W.2d479, 481 (Tex. App.-Austin 1997, orig. proceeding); 
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, 
writ ref d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must 
meet both prongs of this test for information to be excepted under section 552.103(a). 
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To establish that litigation is reasonably anticipated, a governmental body must provide this 
office with "concrete evidence showing that the claim that litigation may ensue is more than 
mere conjecture." See Open Records Decision No. 452 at 4 (1986). Whether litigation is 
reasonably anticipated must be determined on a case-by-case basis. See id. Concrete 
evidence to support a claim that litigation is reasonably anticipated may include, for example, 
the governmental body's receipt of a letter containing a specific threat to sue the 
governmental body from an attorney for a potential opposing party. 2 Open Records Decision 
No. 555 (1990); see Open Records Decision No. 518 at 5 (1989) (litigation must be 
"realistically contemplated"). On the other hand, this office has determined that if an 
individual publicly threatens to bring suit against a governmental body, but does not actually 
take objective steps toward filing suit, litigation is not reasonably anticipated. See 
Open Records Decision No. 331 (1982). Further, the fact that a potential opposing party has 
hired an attorney who makes a request for information does not establish that litigation is 
reasonably anticipated. Open Records Decision No. 361 (1983). 

You state, and provide supporting documentation showing, prior to the district's receipt of 
the first request, the district received a letter from an attorney representing the named former 
employee in regard to her claims under Title VII of the Civil Rights Act of 1964. The 
attorney further states his client has multiple causes of action and seeks all available damages 
under law. Thus, you claim on the date the district received the first request for information, 
the district reasonably anticipated litigation. Based on your representations and our review, 
we find the district reasonably anticipated litigation on the date the first request was received. 
You also state, and we agree, the information at issue is related to the anticipated litigation 
for purposes of section 552.103. Accordingly, the district may withhold the remaining 
information under section 552.103 of the Government Code. 

Generally, however, once information has been obtained by all parties to the litigation 
through discovery or otherwise, no section 552.103(a) interest exists with respect to that 
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that 
has either been obtained from or provided to the opposing parties in the anticipated litigation 
is not excepted from disclosure under section 552.103(a), and it must be disclosed. Further, 
the applicability of section 552.103( a) ends once the litigation has been concluded. Attorney 
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982). 

In summary, the district must release the tax return information we have marked pursuant to 
section 6103 of title 26 of the United States Code. The district must release the information 

2In addition, this office has concluded that litigation was reasonably anticipated when the potential 
opposing party took the following objective steps toward litigation: filed a complaint with the Equal 
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who 
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open 
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open 
Records Decision No. 288 (1981 ). 
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we have marked under section 552.022(a)(l) of the Government Code. The district may 
withhold the remaining information under section 552.103 of the Government Code. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~~~Gv---
Meredith L. Coffman 
Assistant Attorney General 
Open Records Division 

MLC/dls 

Ref: ID# 552166 

Enc. Submitted documents 

c: 2 Requestors 
(w/o enclosures) 


