February 2, 2015

Ms. Christina Weber
Assistant City Attorney
Office of the City Attorney
City of Arlington

P.O. Box 90231

Arlington, Texas 76004-3231

0OR2015-02029
Dear Ms. Weber:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 552723 (Arlington Reference No. W017913-110714).

The City of Arlington (the “city”) received a request for the discipline history of a named
officer, including internal affairs investigations, reprimands, and counseling reports. You
claim portions of the submitted information are excepted from disclosure under
section 552.101 of the Government Code. We have considered the exception you claim and
reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision” and
encompasses information made confidential by statute. Gov’t Code § 552.101.
Section 550.065(b) of the Transportation Code states that except as provided by
subsection (c), accident reports are privileged and confidential. See Transp. Code § 550.065.
Section 550.065(c)(4) provides for the release of accident reports to a person who provides
two of the following three pieces of information: (1) date of the accident; (2) name of any
person involved in the accident; and (3) specific location of the accident. /d. § 550.065(c)(4).
The requestor has not provided the city with two of the three requisite pieces of information
specified by the statute. Accordingly, the city must withhold the submitted CRB-3 and ST-3
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accident reports in Exhibit B under section 550.065(b) of the Transportation Code in
conjunction with section 552.101 of the Government Code.

Section 552.101 of the Government Code also encompasses section 258.102 of the
Occupations Code. Section 258.102 provides in pertinent part as follows:

(a) The following information is privileged and may not be disclosed except
as provided by this subchapter:

(1) a communication between a dentist and a patient that relates to a
professional service provided by the dentist; and

(2) a dental record.

Occ. Code § 258.102(a). A “dental record” means dental information about a patient that is
created or maintained by a dentist and relates to the history or treatment of the patient. See
id. §258.101(1). Upon review, we find the information we marked constitutes dental records
the city must withhold under section 552.101 of the Government Code in conjunction with
section 258.102 of the Occupations Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. This office has concluded some kinds of medical information are
generally highly intimate or embarrassing. See Open Records DecisionNo. 455 (1987). This
office has also found personal financial information not relating to a financial transaction
between an individual and a governmental body is generally highly intimate or embarrassing.
See Open Records Decision Nos. 600 (1992), 545 (1990). Whether the public’s interest in
obtaining personal financial information is sufficient to justify its disclosure must be
determined on a casc-by-case basis. See Open Records Decision No. 373 (1983). However,
there is a legitimate public interest in the essential facts about a financial transaction between
an individual and a governmental body. See ORDs 600 at 9 (information revealing that
employee participates in group insurance plan funded partly or wholly by governmental body
is not excepted from disclosure), 545 (financial information pertaining to receipt of funds
from governmental body or debts owed to governmental body not protected by common-law
privacy). Additionally, this office has found the public has a legitimate interest in
information relating to applicants and employees of governmental bodies and their
employment qualifications and job performance, especially where the applicant was seeking
a position in law enforcement. See Open Records Decision Nos. 562 at 10 (1990), 470 at 4
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(1987) (public has legitimate interest in job qualifications and performance of public
employees), 444 (1986), 423 at 2 (1984) (scope of public employee privacy is narrow).

Upon review, we find the information we have marked and indicated satisfies the standard
articulated by the Texas Supreme Court in /ndustrial Foundation. Accordingly, the city must
withhold the information we have marked and indicated under section 552.101 of the
Government Code in conjunction with common-law privacy. However, we find none of the
remaining information is highly intimate or embarrassing and not of legitimate public
concern. Accordingly, none of the remaining information may be withheld under
section 552.101 on that basis.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security number
of a peace officer, as well as information that reveals whether the peace officer has family
members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code. See Gov’'t Code § 552.117(a)?2).
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Procedure. We note section 552.117 also encompasses a personal cellular
telephone number, unless the cellular service is paid for by a governmental body. See Open
Records Decision No. 506 at 5-7 (1988) (statutory predecessor to section 552.117 not
applicable to cellular telephone numbers provided and paid for by governmental body and
intended for official use). If the individuals at issue are currently licensed peace officers as
defined by article 2.12, then the city must withhold the information we have marked and
indicated under section 552.117(a)(2) of the Government Code; however, the city may only
withhold the marked cellular telephone number if the cellular telephone service is not paid
for by a governmental body. Conversely, if the individuals at issue are not currently licensed
police officers as defined by article 2.12, the information at issue may not be withheld under
section 552.117(a)(2) of the Government Code.

If the individuals at issue are not currently licensed peace officers, then their personal
information may be subject to section 552.117(a)(1) of the Government Code, which excepts
from disclosure the home addresses and telephone numbers, emergency contact information,
social security number, and family member information of a current or former employee of
a governmental body who requests this information be kept confidential under
section 552.024. Gov’t Code § 552.117(a)(1). As noted above, section 552.117 also
encompasses a personal cellular telephone number, unless the cellular service is paid for by
a governmental body. See ORD 506 at 5-7. Whether a particular piece of information is
protected by section 552.117(a)(1) must be determined at the time the request for it is made.
See Open Records Decision No. 530 at 5 (1989). The city may only withhold the
information at issue under section 552.117(a)(1) if the individuals at issue elected
confidentiality under section 552.024 prior to the date on which the request for this
information was made. If the individuals at issue are no longer certified peace officers and
made timely elections under section 552.024, the city must withhold the information we have
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marked and indicated under section 552.117(a)(1) of the Government Code; however, the
city may only withhold the marked cellular telephone number if the cellular telephone service
is not paid for by a governmental body. Conversely, if the individuals at issue are no longer
certified peace officers and did not make timely elections under section 552.024, their
information may not be withheld under section 552.117(a)(1) of the Government Code.

In summary, the city must withhold the submitted CRB-3 and ST-3 accident reports in
Exhibit B under section 550.065(b) of the Transportation Code in conjunction with
section 552.101 of the Government Code. The city must withhold the information we
marked under section 552.101 of the Government Code in conjunction with section 258.102
of the Occupations Code. The city must withhold the information we have marked and
indicated under section 552.101 of the Government Code in conjunction with common-law
privacy. If the individuals at issue are currently licensed peace officers as defined by
article 2.12, then the city must withhold the information we have marked and indicated under
section 552.117(a)(2) of the Government Code; however, the city may only withhold the
marked cellular telephone number if the cellular telephone service is not paid for by a
governmental body. If the individuals at issue are no longer certified peace officers and
made timely elections under section 552.024, the city must withhold the information we have
marked and indicated under section 552.117(a)(1) of the Government Code; however, the
city may only withhold the marked cellular telephone number if the cellular telephone service
is not paid for by a governmental body. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

7 2

Lauren Dahlstein
Assistant Attorney General
Open Records Division

LMD/som
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Ref: ID# 552723
Enc. Submitted documents

c: Requestor
(w/o enclosures)



