February 3, 2015

Ms. Leticia Brysch

City Clerk

City of Baytown

P.O. Box 424

Baytown, Texas 77522-0424

OR2015-02123

Dear Ms. Brysch:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 552465 (PIR #3648).

The City of Baytown (the “city”) received a request for information related to the city’s
responses on its Fair Housing Activities Statement - Texas (“FHAST”) form.! You state the
city has made some responsive information available to the requestor. We understand the
city will redact the social security numbers you marked pursuant to section 552.147(b) of the
Government Code.> You claim portions of the submitted information are excepted from
disclosure under sections 552.101, 552.106, 552.111, 552.137, and 552.138 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

'You state, and provide documentation, the city sent a cost estimate of charges pursuant to
section 552.2615 of the Government Code and a demand for a deposit of such charges pursuant to
section 552.263 of the Government Code. See id. §§ 552.2615,.263. You inform us the requestor has accepted
the cost estimate.

*Section 552.147(b) of the Government Code authorizes a governmental body to redact the social
security number of a living person without the necessity of requesting a decision from this office under the Act.
See Gov’t Code § 552.147(b).
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Initially, we note the submitted information includes court-filed documents.
Section 552.022(a)(17) of the Government Code provides for required public disclosure of
“information that is also contained in a public court record[,]” unless the information is
expressly made confidential under the Act or other law. Gov’t Code § 552.022(a)(17).
Although you claim the court-filed documents are confidential under common-law privacy,
information that is otherwise confidential under common-law privacy may not be withheld
in a court-filed document. See Star-Telegram v. Walker, 834 S.W.2d 54 (Tex. 1992) (sexual
assault victim’s privacy right not violated by release of information in public court
document). Therefore, no portion of the submitted court-filed documents may be withheld
under section 552.101 of the Government Code in conjunction with common-law privacy.
As section 552.101 in conjunction with constitutional privacy can make information
confidential for purposes of section 552.022, we will address your argument that the
court-filed documents must be withheld on this basis. We will also address your arguments
for the remaining information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses information other statutes make
confidential. Section 261.201 of the Family Code provides, in part, as follows:

(a) [T]he following information is confidential, is not subject to public
release under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). Upon review, we find some of the submitted information consists
of files, reports, records, communications, audiotapes, videotapes, or working papers used
or developed in an investigation under chapter 261 of the Family Code or in providing
services as aresult of an investigation. See id. § 261.001(defining “abuse” and “neglect” for
purposes of chapter 261 of Family Code); see also id. § 101.003(a) (defining “child” for
purposes of chapter 261 of Family Code). Accordingly, we find this information is subject
to chapter 261 of the Family Code. We, therefore, conclude the information we have marked

lsconﬁ al pU 1ant 1o On 20 (01(a) ofthe Fam _odeandgthec mustwithhold
the information under section 552.101 of the Government Code. See Open Records Decision

No. 440 at 2 (1986) (predecessor statute).
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Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). This office has also found personal financial information not relating to a
financial transaction between an individual and a governmental body is generally highly
intimate or embarrassing. See Open Records Decision Nos. 523 (1989) (common-law
privacy protects credit reports, financial statements, and other personal financial
information), 373 (1983) (sources of income not related to financial transaction between
individual and governmental body protected under common-law privacy).

In Open Records Decision No. 373, this office determined financial information submitted
by applicants for federally-funded housing rehabilitation loans and grants was “information
deemed confidential” by a common-law right of privacy. The financial information at issue
in Open Records Decision No. 373 included sources of income, salary, mortgage payments,
assets, medical and utility bills, social security and veterans benefits, retirement and state
assistance benefits, and credit history. Additionally, in Open Records Decision No. 523, we
held the credit reports, financial statements, and financial information included in loan files
of individual veterans participating in the Veterans Land Program were excepted from
disclosure by the common-law right of privacy. Similarly, we have concluded financial
information relating to an applicant for housing assistance satisfies the first requirement of
common-law privacy, in that it constitutes highly intimate or embarrassing facts about the
individual, such that its public disclosure would be highly objectionable to a person of
ordinary sensibilities.

The second requirement of the common-law privacy test requires the information not be of
legitimate concern to the public. Indus. Found., 540 S.W.2d at 668. While the public
generally has some interest in knowing whether public funds expended for housing assistance
are being given to qualified applicants, we believe ordinarily this interest will not be
sufficient to justify the invasion of the applicant’s privacy that would result from disclosure
of information concerning his or her financial status. See ORD 373 (although any record
maintained by governmental body is arguably of legitimate public interest, if only relation
of individual to governmental body is as applicant for housing rehabilitation grant, second
requirement of common-law privacy test not met). In particular cases, a requestor may
demonstrate the existence of a public interest that will overcome the second requirement
information sufficient to justify its disclosure must be decided on a case-by-case basis.
See ORDs 523, 373.
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Open Records Decision Nos. 373 and 523 draw a distinction between the confidential
“background financial information furnished to a public body about an individual” and “the
basic facts regarding a particular financial transaction between the individual and the public
body.” Open Records Decision Nos. 523, 385 (1983). Subsequent decisions of this office
analyze questions about the confidentiality of background financial information
consistently with Open Records Decision No. 373. See Open Records Decision
Nos. 600, 523, 481 (1987) (individual financial information concerning applicant for public
employment is closed), 480 (1987) (names of students receiving loans and amounts received
from Texas Guaranteed Student Loan Corporation are public). We note, however, this office
has concluded the names and present addresses of current or former residents of a public
housing development are not protected from disclosure under the common-law right to
privacy. See Open Records Decision No. 318 (1982). Likewise, the amounts paid by a
housing authority on behalf of eligible tenants are not protected from disclosure under
privacy interests. See Open Records Decision No. 268 (1981); see also Open Records
Decision Nos. 600 at 9-10, 545, 489 (1987), 480. Whether the public has a legitimate
interest in an individual’s sources of income must be determined on a case-by-case basis.
See ORD 373 at 4; see also ORDs 600, 545.

Upon review, we find the information we have marked satisfies the standard articulated by
the Texas Supreme Court in Industrial Foundation. Accordingly, the city must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy. However, you have failed to demonstrate the remaining
information you have marked is highly intimate or embarrassing and of no legitimate public
interest. Thus, none of the remaining information you have marked may be withheld under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy, which consists of two interrelated types of privacy: (1) the right to make certain
kinds of decisions independently and (2) an individual’s interest in avoiding disclosure of
personal matters. Open Records Decision No. 455 at 4 (1987). The first type protects an
individual’s autonomy within “zones of privacy” which include matters related to marriage,
procreation, contraception, family relationships, and child rearing and education. Id. The
second type of constitutional privacy requires a balancing between the individual’s privacy
interests and the public’s need to know information of public concern. Id. The scope of
information protected is narrower than that under the common law doctrine of privacy; the
information must concern the “most intimate aspects of human affairs.” Id. at 5 (citing
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)).

Upon review, we find you have failed to demonstrate how any portion of the remaining
information falls within the zones of privacy or implicates an individual’s privacy interests
or purposes of constitutional priva onseguen he citv mav not withhold anv of this

information under section 552.101 in conjunction with constitutional privacy.
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Section 552.111 of the Government Code excepts from disclosure “[a}n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” Gov’t Code § 552.111. This exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ ref’d n.r.e.);
Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, we determined section 552.111 excepts from disclosure
only those internal communications that consist of advice, recommendations, opinions, and
other material reflecting the policymaking processes of the governmental body. See
ORD 615 at 5. A governmental body’s policymaking functions do not encompass routine
internal administrative or personnel matters, and disclosure of information about such
matters will not inhibit free discussion of policy issues among agency personnel. Id.; see
also City of Garland v. Dallas Morning News, 22 S.W.3d 351, 364 (Tex. 2000)
(section 552.111 not applicable to personnel-related communications that did not involve
policymaking). A governmental body’s policymaking functions include administrative and
personnel matters of broad scope that affect the governmental body’s policy mission. See
Open Records Decision No. 631 at 3 (1995). Further, section 552.111 does not protect facts
and written observations of facts and events severable from advice, opinions, and
recommendations. Arlington Indep. Sch. Dist. v. Tex. Attorney Gen., 37 S.W.3d 152, 157
(Tex. App.—Austin 2001, no pet.); see ORD 615 at 5. But if factual information is so
inextricably intertwined with material involving advice, opinion, or recommendation as to
make severance of the factual data impractical, section 552.111 protects the factual
information. See Open Records Decision No. 313 at 3 (1982).

This office has also concluded section 552.111 exempts from disclosure a preliminary draft
of a document intended for public release in its final form because the draft necessarily
represents the drafter’s advice, opinion, and recommendation with regard to the form and
content of the final document. See Open Records Decision No. 559 at 2 (1990) (applying
statutory predecessor). Section 552.111 protects factual information in the draft that also will
be included in the final version of the document. See id. at 2-3. Thus, section 552.111
encompasses the entire contents of a preliminary draft of a policymaking document,
including comments, underlining, deletions, and proofreading marks, that will be released
to the public in its final form. See id. at 2.

Section 552.111 can also encompass communications between a governmental body and a
third party, including a consultant or other party, with which the governmental body
establishes it has a privity of interest or common deliberative process. See Open Records
.‘llkl A1 at O i e ' 4 4 0 NASSES CO i 77‘_ 1 NG 1

which governmental body has privity of interest or common deliberative process). For




Ms. Leticia Brysch - Page 6

section 552.111 to apply, the governmental body must identify the third party and explain
the nature of its relationship with the governmental body.

You state Exhibit C consists of a draft of the executive summary of the city’s PY2010 Fair
Housing Plan (the “plan™), and the plan will be released to the public in its final form. You
explain the information at issue was created by city staff and a third party consultant MKP
Consulting (“MKP”). Thus, you contend the city shares a privity of interest with MKP. You
assert the plan is a policymaking document and the information at issue pertains to overall
“policy for community development and the allocation of resources for fair housing concerns
and needs throughout the city.” Based on these representations and our review, we conclude
the city may withhold Exhibit C under section 552.111 of the Government Code.’

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body,” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). Gov’t Code § 552.137(a)-(c).
Section 552.137 is not applicable to an institutional e-mail address, an Internet website
address, or an e-mail address that a governmental entity maintains for one of its officials or
employees. The e-mail address we have marked in Exhibit B does not appear to be of a type
specifically excluded by section 552.137(c). Accordingly, the city must withhold the e-mail
address we have marked under section 552.137, unless the owner of the address affirmatively
consents to its release. See id. § 552.137(b). The remaining e-mail addresses you have
marked consist of e-mail addresses maintained by governmental entities for their officials
or employees, which are not subject to section 552.137. Accordingly, the city may not
withhold any of the remaining e-mail addresses under section 552.137 of the Government
Code.

Section 552.138 of the Government Code provides in relevant part:
(a) In this section:

(1) “Family violence shelter center” has the meaning assigned by
Section 51.002, Human Resources Code.

(2) “Sexual assault program™ has the meaning assigned by
Section 420.003.

(3) “Victims of trafficking shelter center” means:

(A) a program that:

’As we make this determination, we do not address your claim under section 552.106 of the
Government Code for this information.
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(1) is operated by a public or private nonprofit organization;
and

(i1) provides comprehensive residential and nonresidential
services to persons who are victims of trafficking under
Section 20A.02, Penal Code; or

(B) a child-placing agency, as defined by Section 42.002, Human
Resources Code, that provides services to persons who are victims of
trafficking under Section 20A.02, Penal Code.

(b) Information maintained by a family violence shelter center, victims of
trafficking shelter center, or sexual assault program is excepted from
frequired public disclosure] if it is information that relates to:

(3) the name, home address, home telephone number, or numeric
identifier of a current or former client of a family violence shelter
center, victims of trafficking shelter center, or sexual assault
programf.]

Gov’t Code § 552.138(a), (b)(3). Section 552.138 applies only to information maintained
by a family violence shelter center, victims of trafficking shelter center, or sexual assault
program. See id. § 552.138. Therefore, because the information at issue is maintained by
the city, and not by a family violence shelter center, victims of trafficking shelter center, or
sexual assault program, the city may not withhold any of the remaining information you have
marked under section 552.138 of the Government Code.

In summary, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with (1) section 261.201(a) of the Family Code
and (2) common-law privacy. The city may withhold Exhibit C under section 552.111 of the
Government Code. The city must withhold the e-mail address we have marked under
section 552.137 of the Government Code, unless the owner of the address affirmatively
consents to its release. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and r ibiliti o A;

governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
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orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
( / _\/,.\ - ] \./’\_/\.
Cindy Nettles

Assistant Attorney General
Open Records Division

CN/dls
Ref: ID# 552465
Enc. Submitted documents

c: Requestor
(w/o enclosures)




