February 12, 2015

Ms. Lauren O’Connor

Assistant City Attorney

City of San Antonio

P.O. Box 839966

San Antonio, Texas 78283-3966

OR2015-02786

Dear Ms. O’Connor:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 553385 (COSA File No. W037625-110314).

The City of San Antonio (the “city”) received a request for “the proposals, contracts, and bid
tabulations for the incumbents” related to request for proposals number 10-046 for temporary
personnel services. Although you take no position as to whether the requested information
is excepted under the Act, you state the release of the submitted information may implicate
the proprietary interest of Tri-Starr Personnel, f/k/a Kennemark Bullock Personnel, L.L.C.
(“Tri-Starr”). Accordingly, you state, and provide documentation showing, the city notified
Tri-Starr of the request for information and of its right to submit arguments to this office as
to why the requested information should not be released. See Gov’t Code § 552.305
(permitting interested third party to submit to attorney general reasons why requested
information should not be released); Open Records Decision No. 542 (1990) (statutory
predecessor to section 552.305 permitted governmental body to rely on interested third party
to raise and explain applicability of exception to disclosure under the circumstances). We
have reviewed the submitted information.

Initially, we must address the city’s obligations under the Act. Section 552.301
of the Government Code describes the procedural obligations placed on a governmental
body that receives a written request for information it wishes to withhold. Pursuant to
section 552.301(b), a governmental body must ask for a decision from this office and

POST OFFICE BOX 12548, AUSTIN, TEXAS 78711-2548 TE1.: (512)463-2100 WWW.TEXASATTORNEYGENERAL.GOV
An Lgual Employment Opportunity Employer -




Ms. Lauren O’Connor - Page 2

state the exceptions that apply within ten business days of receiving the written request.
See Gov’t Code § 552.301(b). Additionally, under section 552.301(e), a governmental body
receiving an open records request for information that it wishes to withhold pursuant to one
of the exceptions to public disclosure is required to submit to this office within fifteen
business days of receiving the request (1) general written comments stating the reasons why
the stated exceptions apply that would allow the information to be withheld, (2) a copy of the
written request for information, (3) a signed statement or sufficient evidence showing the
date the governmental body received the written request, and (4) a copy of the specific
information requested or representative samples, labeled to indicate which exceptions apply
to which parts of the documents. See id. § 552.301(e).

In this instance, the city received the request for information on November 3,2014. We note
November 11, 2014 was a holiday. This office does not count the date the request was
received or holidays for the purpose of calculating a governmental body’s deadlines under
the Act. Accordingly, the city’s ten-business-day deadline under section 552.301(b) was
November 18, 2014, and the fifteen-business-day deadline under section 552.301(e) was
November 25,2014. However, the city requested a ruling from our office and provided the
required information in an envelope meter-marked December 2, 2014, See id. § 552.308(a)
(deadline under the Act is met if document bears post office mark indicating time within the
deadline period). Consequently, we find the city failed to comply with section 552.301 of
the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information to overcome this presumption.
Id. § 552.302; see also Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort
Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex.
App.—Austin 1990, no writ). This statutory presumption can generally be overcome when
information is confidential by law or third-party interests are at stake. See Open Records
Decision Nos. 630 at 3 (1994), 325 at 2 (1982).

Because third party interests are at stake in this instance, we will consider whether the
information at issue may be withheld from public disclosure under the Act, notwithstanding
the city’s violation of section 552.301 in requesting this decision. In addition, the documents
include information subject to sections 552.101 and 552.136 of the Government Code, which
provide compelling reasons that overcome the presumption of openness.' Accordingly, we
will consider those exceptions to disclosure.

'The Office of the Attorney General will raise mandatory exceptions on behalfofa governmental body.
See Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).
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An interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to why
information relating to that party should be withheld from public disclosure. See Gov’t Code
§ 552.305(d)(2)(B). As of the date of this letter we have not received comments from
Tri-Starr explaining how release of the information at issue would affect its proprietary
interests. See id. § 552.110(b) (to prevent disclosure of commercial or financial information,
party must show by specific factual or evidentiary material, not conclusory or generalized
allegations, that it actually faces competition and that substantial competitive injury would
result from disclosure); Open Records Decision Nos. 552 at 5 (1990) (party must establish
prima facie case that information is trade secret), 542 at 3. Accordingly, the city may not
withhold any of the information on the basis of any proprietary interests Tri-Starr may have
in the submitted information.

We note some of the submitted information is excepted from disclosure under
section 552.101 of the Government Code, which excepts “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d. at 681-82.

Types of information considered intimate and embarrassing by the Texas Supreme Court are
delineated in Industrial Foundation. Id. at 683. This office has found personal financial
information not relating to a financial transaction between an individual and a governmental
body is excepted from required public disclosure under common-law privacy. See, e.g.,
Open Records Decision Nos. 545 (1990) (common-law privacy protects mortgage payments,
assets, bills, and credit history), 523 (1989) (common-law privacy protects credit reports,
financial statements, and other personal financial information), 373 (1983) (sources of
income not related to financial transaction between individual and governmental body
protected under common-law privacy). Upon review, we find the information we have
marked satisfies the standard articulated by the Texas Supreme Court in Industrial
Foundation. Accordingly, the city must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b); see id. § 552.136(a) (defining “access device™). This office has determined
insurance policy numbers are access device numbers for purposes of section 552.136. Upon
review, we find the city must withhold the insurance policy numbers we have marked under
section 552.136 of the Government Code.
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In summary, the city must withhold the information we have marked under
(1) section 552.101 of the Government Code in conjunction with common-law privacy and
(2) section 552.136 of the Government Code. The city must release the remaining
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
/

A T

Cindy Nettles

Assistant Attorney General
Open Records Division
CN/dls

Ref: ID# 553385

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Ms. Kandace Hawkins

President

Tri-Starr Personnel, L.L.C.

121 Interpark Boulevard, Suite 108
San Antonio, Texas 78216

(w/o enclosures




