February 17, 2015

Ms. Myrna S. Reingold
Legal Department

County of Galveston

722 Moody Street, 5™ Floor
Galveston, Texas 77550

OR2015-03114

Dear Ms. Reingold:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 553788.

The Galveston County Sheriff’s Office (the “sheriff’s office”) received a request for
information pertaining to the requestor’s last two employment applications. You state you
have released some information. You claim a portion of the submitted information is not
subject to the Act. You also claim the submitted information is excepted from disclosure
under sections 552.101, 552.108, 552.117, 552.122, 552.130, and 552.147 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

The submitted information contains a peace officer’s Texas Commission on Law
Enforcement (“TCOLE”) identification number. In Open Records Decision No. 581 (1990),
this office determined certain computer information, such as source codes, documentation
information, and other computer programming, that has no significance other than its use as
a tool for the maintenance, manipulation, or protection of public property is not the kind of
information made public under section 552.021 of the Government Code. We understand
an officer’s TCOLE identification number is a unique computer-generated number assigned
to peace officers for identification in the commissioner’s electronic database, and may be
used as an access device number on the TCOLE website. Accordingly, we find the officer’s
TCOLE identification number in the submitted information does not constitute public
information under section 552.002 of the Government Code. Therefore, the TCOLE
identification number is not subject to the Act and need not be released to the requestor.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
chapter 550 of the Transportation Code. See Transp. Code § 550.064 (officer’s accident
report). Section 550.065(b) states, except as provided by subsection (c¢) or subsection (e),
accident reports are privileged and confidential. Section 550.065(c)(4) provides for release
of accident reports to a person who provides two of the following three pieces of
information: (1) date of the accident; (2) name of any person involved in the accident;
and (3) specific location of the accident. Id. § 550.065(c)(4). Under this provision, the
Texas Department of Transportation or another governmental entity is required to release a
copy of an accident report to a person who provides the agency with two or more pieces of
information specified by the statute. The submitted information contains a CR-3 Texas
Peace Officer’s Crash Report. In this instance, the requestor has not provided the sheriff’s
office with two of the three pieces of required information pursuant to section 550.065(c)(4).
Accordingly, the sheriff’s office must withhold the submitted CR-3 report under
section 552.101 of the Government Code in conjunction with section 550.065(b) of the
Transportation Code,

Section 552.101 of the Government Code also encompasses laws that make criminal history
record information (“CHRI”) confidential. CHRI generated by the National Crime
Information Center or by the Texas Crime Information Center is confidential under federal
and state law. CHRI means “information collected about a person by a criminal justice
agency that consists of identifiable descriptions and notations of arrests, detentions,
indictments, informations, and other formal criminal charges and their dispositions.” Id.
§ 411.082(2). Part 20 of title 28 of the Code of Federal Regulations governs the release of
CHRI obtained from the National Crime Information Center network or other states. See 28
C.F.R. § 20.21. The federal regulations allow each state to follow its individual law with
respect to CHRI it generates. Open Records Decision No. 565 at 7 (1990). Section411.083
of the Government Code makes CHRI the Texas Department of Public Safety (“*DPS”)
maintains confidential, except DPS may disseminate this information as provided in
subchapter F of chapter 411 of the Government Code. See Gov’t Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI.
However, a criminal justice agency may only release CHRI to another criminal justice agency
for a criminal justice purpose. /d. § 411.089(b)(1). Thus, CHRI obtained from DPS or any
other criminal justice agency must be withheld under section 552.101 of the Government
Code in conjunction with subchapter F of chapter 411 of the Government Code. Upon
review, we find the information we have marked under chapter 411 constitutes confidential
CHRI. Therefore, the sheriff’s office must withhold this information under section 552.101
of the Government Code in conjunction with chapter 411 of the Government Code and
federal law.! However, we find the sheriff’s office has failed to demonstrate how any portion
of the remaining information at issue constitutes CHRI for purposes of chapter 411 or federal

'We note an individual may obtain her own CHRI from DPS. See Gov't Code § 411.083(b)(3).
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law. Therefore, the sheriff’s office may not withhold any of the remaining information at
issue under section 552.101 of the Government Code on this basis.

Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977)). A governmental body claiming section 552.108(b)(1) must reasonably explain
how and why the release of the requested information would interfere with law enforcement.
See Gov’t Code §§ 552.108(b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706.
In Fort Worth v. Cornyn, the Third Court of Appeals agreed with this office’s long time
interpretation of section 552.108(b) stating that “the type of internal records that could
interfere with law enforcement are those that would divulge a police department’s methods,
techniques, and strategies.” See City of Fort Worth v. Cornyn, 86 S.W.3d at 326. Further,
the Court stated, “when a police department acts as an employer, its concerns are similar to
those of other governmental agencies - to hire the most qualified applicants - and, when
acting in such a capacity, its activities do not ‘relate to law enforcement.”” /d. As a general
rule, section 552.108 is not applicable to a law enforcement agency’s personnel records. See
id. at 329 (section 552.108(b)(1) not applicable to documents obtained by police department
for purpose of evaluating applicant’s fitness for employment); see also Open Records
Decision Nos. 562 at 10 (1990) (predecessor to section 552.108(b) not applicable to
employment information in police officer’s file), 361 at 2-3 (1983) (statutory predecessor to
section 552.108(b) not applicable to background information collected on unsuccessful
applicant for employment with sheriff’s department). Therefore, we find you have failed to
demonstrate the applicability of section 552.108(b)(1) to the submitted background check
information. Accordingly, the sheriff’s office may not withhold any of the submitted
information under section 552.108(b)(1) of the Government Code.

Section 552.122 of the Government Code excepts from public disclosure “[a] test item
developed by a ... governmental body[.]” Gov’t Code § 552.122(b). In Open Records
Decision No. 626 (1994), this office determined that the term “test item” in section 552.122
includes “any standard means by which an individual’s or group’s knowledge or ability in
a particular area is evaluated,” but does not encompass evaluations of an employee’s overall
job performance or suitability. /d. at 6. The question of whether specific information falls
within the scope of section 552.122(b) must be determined on a case-by-case basis. /d.
Traditionally, this office has applied section 552.122 where release of “test items” might
compromise the effectiveness of future examinations. Id. at 4-5; see also Open Records
Decision No. 118 (1976). Section 552.122 also protects the answers to test questions when
the answers might reveal the questions themselves. See Attorney General Opinion JM-640
at 3 (1987); Open Records Decision No. 626 at 8 (1994).

You seek to withhold the sheriff’s office’s applicant entrance exam under section 552.122
of the Government Code. You explain the exam tests individuals who apply for a position
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with the sheriff’s office and the exam is used on a continuing basis and release of this
information would compromise the effectiveness of future exams. Having reviewed the
submitted information and your arguments, we find the information you have marked
consists of “test items” for purposes of section 552.122(b), and the answers reveal the
questions themselves. We therefore conclude the sheriff’s office may withhold the exam
information you have marked under section 552.122 of the Government Code.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’'t Code § 552.117(a)(1). Whether a particular item of information is
protected by section 552.117(a)(1) must be determined at the time of the governmental
body’s receipt of the request for the information. See Open Records Decision No. 530 at 5
(1989). Thus, information may be withheld under section 552.117(a)(1) only on behalf of
a current or former employee or official who made a request for confidentiality under
section 552.024 prior to the date of the governmental body’s receipt of the request for the
information. Information may not be withheld under section 552.117(a)(1) on behalf of a
current or former employee or official who did not timely request under section 552.024 the
information be kept confidential. You have submitted confidentiality election forms for
employees of the sheriff’s office whose information you have marked. As such, the sheriff’s
office must withhold the information you have marked under section 552.117(a)(1) of the
Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. We conclude the sheriff’s office
must withhold the information you have marked and the information we have marked under
section 552.130 of the Government Code.

Section 552.147(a) of the Government Code excepts the social security number of a living
individual from public disclosure. Id. § 552.147(a). Accordingly, the sheriff’s office may
withhold the social security numbers you have marked under section 552.147 of the
Government Code.

In summary, the submitted TCOLE identification number is not subject to the Act and need
not be released. The sheriff’s office must withhold the submitted CR-3 report under
section 552.101 of the Government Code in conjunction with section 550.065(b) of the
Transportation Code. The sheriff’s office must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with chapter 411 of the
Government Code and federal law. The sheriff’s office may withhold the exam information
you have marked under section 552.122 of the Government Code. The sheriff’s office must
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withhold the information you have marked under section 552.117(a)(1) of the Government
Code as well as the information marked under section 552.130 of the Government Code.
The sheriff’s office may withhold the social security numbers you have marked under
section 552.147 of the Government Code. The sheriff’s office must release the remaining
information.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

gy

Assistant Attorney General
Open Records Division

PL/som

Ref:  ID# 553788

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note the requestor has a special right of access to some of the information being released. See
Gov’'t Code § 552.023 (person or person’s representative has special right of access, beyond right of general
public, to information held by governmental body that relates to person and is protected from public disclosure
by laws intended to protect person’s privacy interests); Open Records Decision No. 481 at 4 (1987) (privacy
theories not implicated when individual requests information concerning himself).




