
February 18, 2015 

Ms. Jessica Escobar 
Assistant General Counsel 
Texas Department of Agriculture 
P.O. Box 12847 
Austin, Texas 78711 

Dear Ms. Escobar: 

OR2015-03214 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 5 52 of the Government Code. Your request was 
assigned ID# 556802 (TDA-PIR-15-248). 

The Texas Department of Agriculture (the "department") received a request for information 
relating to an audit of the requestor' s client. You state you have released some responsive 
information to the requestor. Although you take no position as to whether the submitted 
information is excepted under the Act, you indicate release of the submitted information may 
implicate the interests of the United States Department of Agriculture, Office of the Inspector 
General ("OIG"). Accordingly, you state, and provide documentation showing, you notified 
OIG of the request for information and of its right to submit arguments to this office as to 
why the submitted information should not be released. See Gov't Code§ 552.304 (interested 
party may submit comments stating why information should or should not be released). We 
have received comments from OIG. We have considered the submitted arguments and 
reviewed the submitted information. 

Initially, we must address the department's obligations under section 552.301 of the 
Government Code, which prescribes the procedures a governmental body must follow in 
asking this office to decide whether requested information is excepted from public 
disclosure. Gov'tCode § 552.301. Pursuantto section 552.301(b) of the Government Code, 
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the governmental body must request a ruling from this office and state the exceptions to 
disclosure that apply within ten business days after receiving the request. See id 
§ 552.30l(b). Pursuant to section 552.30l(e), the governmental body must, within fifteen 
business days ofreceiving the request, submit to this office ( 1) written comments stating the 
reasons why the stated exceptions apply that would allow the information to be \Nithheld, (2) 
a copy of the written request for information, (3) a signed statement or sufficient evidence 
showing the date the governmental body received the written request, and ( 4) a copy of the 
specific information requested or representative samples, labeled to indicate which 
exceptions apply to which parts of the documents. Id § 552.301 ( e )(l)(A)-(D). You inform 
us the department received the request for information on December 4, 2014. Accordingly, 
you were required to provide the information required by section 552.30l(b) by 
December 18, 2014, and the information required by section 552.30l(e) by 
December 30, 2014. The department requested a ruling from this office on January 9, 2015. 
See id § 55 2.308( a)(l) (describing rules for calculating submission dates of documents sent 
via first class United States mail, common or contract carrier, or interagency mail). 
Consequently, we conclude the department failed to comply with the procedural 
requirements mandated by section 552.301 of the Government Code. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the requirements of section 552.301 results in the legal presumption the 
requested information is public and must be released unless a compelling reason exists to 
withhold the information from disclosure. See id § 552.302; Simmons v. Kuzmich, 166 
S.W.3cl 342, 350 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. Srare Bd. ojlns., 797 
S.W.2cl 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make 
compelling demonstration to overcome presumption of openness pursuant to statutory 
predecessor to section 552.302); see also Open Records Decision No. 630 (1994). Generally. 
a compelling reason to withhold information exists where some other source of law makes 
the information confidential or where third party interests are at stake. Open Records 
Decision No. 150 at 2 (1977). Because third party interests can provide a compelling reason 
to withhold information, we will consider OIG' s argument against disclosure of the 
submitted information. 

Section 552.101 of the Government Code excepts from public disclosure ·'information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. This office has repeatedly held that the transfer of confidential 
information between governmental agencies does not destroy the confidentiality of that 
information. See Attorney General Opinions H-917 (1976), H-836 (1974); Open Records 
Decision Nos. 561 ( 1990), 414 (1984 ), 388 (1983), 272 (1981 ), 183 (1978 ). These opinions 
recognize the need to maintain an unrestricted flow of information between state agencies. 
In Open Records Decision No. 561, we considered whether the same rule applied regarding 
information deemed confidential by a federal agency. In that decision, we noted the general 
rule that section 552 of title 5 of the United States Code, the federal Freedom of Information 
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Act ("FOIA"), applies only to federal agencies and does not apply to records held by state 
agencies. ORD 561 at 6. Further, we stated information is not confidential when in the 
hands of a Texas agency simply because the same information is confidential in the hands 
of a federal agency. Id. However, in the interests of comity between state and federal 
authorities and to ensure the flow of information from federal agencies to Texas 
governmental bodies, we concluded, "when information in the possession of a federal agency 
is 'deemed confidential' by federal law, such confidentiality is not destroyed by the sharing 
of the information with a governmental body in Texas. In such an it)stance, 
[section 552.101] requires a local government to respect the confidentiality imposed on the 
information by federal law." Id. at 7. 

OIG explains it transmitted the submitted information to the United States Department of 
Agriculture's Food and Nutrition Services ("FNS") in the course of OIG's audit of 
requestor's client, and FNS subsequently provided the submitted information to the 
department. OIG further states it considers the submitted information confidential under the 
deliberative process privilege found in section 552(b )( 5) of title 5 of the United States Code. 
See 5 U.S.C. § 552(b)(5). Therefore, we conclude the department must withhold the 
submitted information under section 552.101 of the Government Code in conjunction with 
federal law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevueneral.Qov/opcn/ 
or! rulinLJ, info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

r 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 556802 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Ms. Christy A. Slamowitz 
Office of Inspector General 
United States Department of Agriculture 
1400 Independence Avenue SW, Room 441 
Washington, DC 20250-2308 
(w/o enclosures) 


