February 20, 2015

Ms. Halfreda Anderson-Nelson
Senior Assistant General Counsel
Dallas Area Rapid Transit

P.O. Box 660163

Dallas, Texas 75266-0163

OR2015-03385

Dear Ms. Anderson-Nelson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 554120 (DART ORR No. 11248).

Dallas Area Rapid Transit (the “DART”) received a request for the personnel files of three
named officers, including oaths of office, insurance bonds, complaints, reports of
misconduct, and disciplinary investigations.! You state DART released some information
to the requestor. You claim portions of the submitted information are excepted from
disclosure under sections 552.101, 552.102, 552.108, and 552.111 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted representative
sample of information.?

Initially, we note the requested information includes Texas Commission on Law
Enforcement (“TCOLE”)identification numbers. In Open Records Decision No. 581 (1990),
this office determined certain computer information, such as source codes, documentation

'We note DART sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (if a governmental entity, acting
in good faith, requests clarification or narrowing of an unclear or overbroad request for information, the ten-day
period to request an attorney general ruling is measured from the date the request is clarified or narrowed).

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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information, and other computer programming, that has no significance other than its use as
a tool for the maintenance, manipulation, or protection of public property is not the kind of
information made public under section 552.021 of the Government Code. We understand
an officer’s TCOLE identification number is a unique computer-generated number assigned
to peace officers for identification in TCOLE’s electronic database, and may be used as an
access device number on the TCOLE website. Accordingly, we find the submitted TCOLE
identification numbers in the responsive information do not constitute public information
under section 552.002 of the Government Code. Therefore, the TCOLE identification
numbers are not subject to the Act and need not be released to the requestor.’

Next, we note the information at issue includes a divorce decree and court order, which are
court-filed documents. Section 552.022(a)(17) of the Government Code provides for
required public disclosure of “information that is also contained in a public court record,”
unless the information is made confidential under the Act or other law. Gov’t
Code§ 552.022(a)(17). Although you raise section 552.101 of the Government Code in
conjunction with common-law privacy for the court-filed documents, which we have marked,
information that has been filed with a court is not protected by common-law privacy. See
Star-Telegram v. Walker, 834 S.W.2d 54 (Tex. 1992) (common-law privacy not applicable
to court-filed document). Therefore, DART may not withhold the marked court-filed
documents under section 552.101 ofthe Government Code in conjunction with common-law
privacy. We note the court-filed documents at issue, and the remaining requested
information, contain information subject to sections 552.102, 552.117, 552.1175, 552.130,
and 552.136, which make information confidential under the Act.* Thus, we will address
these exceptions. We will also address your arguments against the disclosure of the
remaining information, which is not subject to section 552.022(a)(17).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses the doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has
concluded some kinds of medical information are generally highly intimate or embarrassing.
See Open Records Decision No. 455 (1987). This office has also found personal financial
information not relating to a financial transaction between an individual and a governmental
body is generally highly intimate or embarrassing. See Open Records Decision Nos. 600

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.

*The Office of the Attorney General will raise mandatory exceptions on behalfof a governmental body.
See Open Records Decision No. 481 (1987), 480 (1987), 470 (1987).
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(1992) (public employee’s withholding allowance certificate, designation of beneficiary of
employee’s retirement benefits, direct deposit authorization, and employee’s decisions
regarding voluntary benefits programs, among others, protected under common-law
privacy), 523 (1989) (common-law privacy protects credit reports, financial statements, and
other personal financial information), 373 (1983) (sources of income not related to financial
transaction between individual and governmental body protected under common-law
privacy). However, we note the public generally has a legitimate interest in information that
relates to public employment and public employees. See Open Records Decisions Nos. 562
at 10 (1990) (personnel file information does not involve most intimate aspects of human
affairs, but in fact touches on matters of legitimate public concern), 542 (1990), 470 at 4
(1987) (public has legitimate interest in job qualifications and performance of public
employees), 444 at 5-6 (1986) (public has legitimate interest in knowing reasons for
dismissal, demotion, promotion, or resignation of public employees), 423 at 2 (1984) (scope
of public employee privacy is narrow). Upon review, we find portions of the information at
issue satisfy the standard articulated by the Texas Supreme Court in Industrial Foundation.
Accordingly, DART must withhold the information we have marked under section 552.101
of the Government Code in conjunction with common-law privacy. However, you have
failed to demonstrate the remaining information at issue is highly intimate or embarrassing
and of no legitimate public interest. Thus, DART may not withhold any of the remaining
information at issue under section 552.101 of the Government Code in conjunction with
common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy[.]” Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, DART must withhold
the dates of birth we have marked under section 552.102(a) of the Government Code.

Section 552.108(b) of the Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . if (1) release of the internal record or
notation would interfere with law enforcement or prosecution][.]” Gov’t Code
§ 552.108(b)(1). This section is intended to protect “information which, if released, would
permit private citizens to anticipate weaknesses in a police department, avoid detection,
jeopardize officer safety, and generally undermine police efforts to effectuate the laws of this
State.” City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no
pet.). This office has concluded this provision protects certain kinds of information, the
disclosure of which might compromise the security or operations of a law enforcement
agency. See, e.g., Open Records Decision Nos. 531 at 3-4 (1989) (detailed guidelines
regarding police department’s use of force policy), 508 at 3-4 (1988) (information relating
to future transfers of prisoners), 413 (1984) (sketch showing security measures for
forthcoming execution). However, to claim this aspect of section 552.108 protection, a
governmental body must meet its burden of explaining how and why release of the
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information at issue would interfere with law enforcement and crime prevention. Open
Records Decision No. 562 at 10 (1990). Further, commonly known policies and techniques
may not be withheld under section 552.108. See, e.g., Open Records Decision Nos. 531
at 2-3 (former section 552.108 does not protect Penal Code provisions, common-law rules,
and constitutional limitations on use of force), 252 at 3 (1980) (governmental body did not
meet burden because it did not indicate why investigative procedures and techniques
submitted were any different from those commonly known with law enforcement and crime
prevention). To prevail on its claim that section 552.108(b)(1) excepts information from
disclosure, a law-enforcement agency must do more than merely make a conclusory assertion
that releasing the information would interfere with law enforcement. The determination of
whether the release of particular records would interfere with law enforcement is made on
a case-by-case basis. Open Records Decision No. 409 at 2 (1984).

You state the submitted special order is an internal record that consists of DART’s Police
Department’s (the “department”) procedures on accident investigations and release of this
information would interfere with the department’s efforts to investigate an accident scene.
You further state release of the submitted interoffice memorandum would unduly interfere
with law enforcement because it would reveal strategy in the areas of retention and
evaluation of officers and law enforcement efforts to decrease complaints. Upon review, we
find DART has not demonstrated how release of the information at issue would interfere
with law enforcement or crime prevention. Therefore, DART may not withhold any of the
information at issue under section 552.108(b)(1).

Section 552.111 of the Government Code excepts from disclosure “[a]n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” Gov’t Code § 552.111. This exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ ref’d n.r.e.);
Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of'agovernmental body. See ORD 615 at 5. A governmental body’s policymaking functions
do not encompass routine internal administrative or personnel matters, and disclosure of
information about such matters will not inhibit free discussion of policy issues among agency
personnel. Id; see also City of Garland v. Dallas Morning News, 22 S.W.3d 351
(Tex. 2000) (section 552.111 not applicable to personnel-related communications that did
not involve policymaking). A governmental body’s policymaking functions do include
administrative and personnel matters of broad scope that affect the governmental body’s
policy mission. See Open Records Decision No. 631 at 3 (1995). Further, section 552.111
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does not protect facts and written observations of facts and events severable from advice,
opinions, and recommendations. Arlington Indep. Sch. Dist. v. Tex. Attorney Gen., 37
S.W.3d 152 (Tex. App.—Austin 2001, no pet.); see ORD 615 at 5. But if factual
information is so inextricably intertwined with material involving advice, opinion, or
recommendation as to make severance of the factual data impractical, the factual information
may also be withheld under section 552.111. See Open Records Decision No. 313 at 3
(1982).

You state the submitted special order is an intraagency communication and release of the
information would reveal DART law enforcement methods, procedures, techniques, and
strategies pertaining to responding to accidents. You further state the submitted interoffice
memorandum is an internal record between DART’s current and former chiefs of police
pertaining to deployment efforts to decrease complaints and procedures for evaluating
applicants for police officer positions. You state the memorandum is an intraagency
communication that provides opinions and recommendations on implementation of new
police department procedures. You state release of the memorandum would prevent an open
discussion of law enforcement policy and procedures. Upon review, we find DART may
withhold the information we have marked under section 552.111 of the Government Code.
However, we find the remaining information at issue does not consist of advice, opinions,
or recommendations that pertain to policymaking. Accordingly, DART may not withhold
the remaining information under section 552.111 of the Government Code.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security number
of a peace officer, as well as information that reveals whether the peace officer has family
members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code. See Gov’t Code § 552.117(a)(2). Section 552.117
also encompasses a personal cellular telephone number, provided a governmental body does
not pay for the cellular telephone service. See Open Records Decision No. 506 at 5-6 (1988)
(section 552.117 not applicable to cellular telephone numbers paid for by governmental body
and intended for official use). Section 552.117(a)(2) applies to peace officers as defined by
article 2.12 of the Code of Criminal Procedure. We note a post office box number is not a
“home address” for purposes of section 552.117(a). See Open Records Decision No. 622 at 4
(1994) (legislative history makes clear that purpose of Gov’t Code § 552.117 is to protect
public employees from being harassed at home). We further note section 552.117(a)(2) is
not applicable to a former spouse or the fact that a governmental employee has been
divorced. We have marked information under section 552.117(a)(2) that consists of the
personal information of peace officers who were employed by DART and the information
is held in the employment context. In this instance, however, it is unclear whether all of the
officers at issue are currently licensed peace officers as defined by article 2.12 of the Code
of Criminal Procedure. Accordingly, to the extent each of the individuals whose information
is at issue is currently a licensed peace officer as defined by article 2.12 and the cellular
telephone service was not paid for by a governmental body, DART must withhold the
information we have marked under section 552.117(a)(2) of the Government Code.
However, to the extent the individuals whose information is at issue are no longer licensed




Ms. Halfreda Anderson-Nelson - Page 6

peace officers as defined by article 2.12 or the cellular telephone service is paid for by a
governmental body, DART may not withhold the information we have marked under
section 552.117(a)(2).

To the extent the information at issue pertains to individuals who are no longer licensed
peace officers, then the information may be subject to section 552.117(a)(1) of the
Government Code. Section 552.117(a)(1) excepts from disclosure the home address and
telephone number, emergency contact information, social security number, and family
member information of a current or former employee of a governmental body who requests
this information be kept confidential under section 552.024 of the Government Code. See
Gov’t Code § 552.117(a)(1). Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former employee who made a request for confidentiality under section 552.024 prior to the
date of the governmental body’s receipt of the request for the information. As previously
noted, section 552.117 also encompasses a personal cellular telephone number, unless the
cellular service is paid for by a governmental body. See ORD 506 at 5-7. Therefore, to the
extent the individuals at issue timely requested confidentiality under section 552.024 of the
Government Code and the cellular telephone service is not paid for by a governmental body,
DART must withhold the information we have marked under section 552.117(a)(1) of the
Government Code. Conversely, if the individuals at issue did not timely request
confidentiality under section 552.024 or the cellular telephone service is paid for by a
governmental body, DART may not withhold the information we have marked pertaining to
that individual under section 552.117(a)(1).

Section 552.1175 applies to information pertaining to individuals that DART does not hold
in an employment capacity and provides, in part:

(a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code ofCriminal
Procedure; [and]

(3) current or former employees of the Texas Department of Criminal
Justice [(“TDCJ)][.]

(b) Information that relates to the home address, home telephone number,
emergency contact information, date of birth, or social security number of an
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individual to whom this section applies, or that reveals whether the individual
has family members is confidential and may not be disclosed to the public
under this chapter if the individual to whom the information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
of the individual’s status.

Gov’t Code § 552.1175(a)(1), (3), (b). Upon review, we conclude, to the extent the
information we have marked pertains to individuals who are subject to section 552.1175(a)
and the individuals at issue elect to restrict access to their information in accordance with
section 552.1175(b), DART must withhold the information we have marked under
section 552.1175. However, to the extent the individuals whose information we have marked
are not subject to section 552.1175(a) or no election is made, DART may not withhold this
information under section 552.1175.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See id. § 552.130. Accordingly, DART must withhold the
motor vehicle record information we marked under section 552.130 of the Government
Code.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136(b); see id. § 552.136(a) (defining “access device™). Accordingly, DART must
withhold the information we marked under section 552.136 of the Government Code.

In summary, DART must withhold the information we have marked under section 552.101
of the Government Code in conjunction with common-law privacy. DART must withhold
the dates of birth we have marked under section 552.102(a) of the Government Code. DART
may withhold the information we have marked under section 552.111 of the Government
Code. To the extent each of the individuals whose information is at issue is currently a
licensed peace officer as defined by article 2.12 and the cellular telephone service was not
paid for by a governmental body, DART must withhold the information we have marked
under section 552.117(a)(2) of the Government Code. To the extent the individuals whose
information is at issue does not pertain to licensed peace officers, and to the extent the
employees at issue timely elected to keep such information confidential under
section 552.024, DART must withhold the information we have marked under 552.117(a)(1)
of the Government Code; however, DART may only withhold the marked cellular telephone
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numbers if the cellular telephone service is not paid for by a governmental body. To the
extent the information we have marked pertains to individuals who are subject to
section 552.1175(a) and the individuals at issue elect to restrict access to their information
in accordance with section 552.1175(b), DART must withhold the information we have
marked under section 552.1175. DART must withhold the motor vehicle record information
we marked under section 552.130 of the Government Code. DART must withhold the
information we marked under section 552.136 of the Government Code. DART must release
the remaining responsive information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Lauren Dahlstein
Assistant Attorney General
Open Records Division
LMD/som

Ref:  ID# 554120

Enc. Submitted documents

c Requestor
(w/o enclosures)

SWe note the remaining information contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. Gov’t Code
§ 552.147(b).




