
February 25, 2015 

Mr. Matthew Grove 
Assistant County Attorney 
County of Fort Bend 
401 Jackson Street, 3rd Floor 
Richmond, Texas 77469 

Dear Mr. Grove: 

OR2015-03708 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 556336. 

The Fort Bend County Constable, Precinct 1 (the "constable's office") received a request for 
information pertaining to a specified investigation, the personnel file of the requestor' s client, 
and a named individual. The constable's office claims the submitted information is excepted 
from disclosure under sections 552.101, 552.103, and 552.108 of the Government Code. We 
have considered the claimed exceptions and reviewed the submitted information. 

Initially, we note the constable's office only submitted requested information pertaining to 
an internal affairs investigation and certain personnel records of the requestor's client. We 
assume, to the extent any additional responsive information existed when the constable's 
office received the request for information, the constable's office has released it to the 
requestor. If not, then the constable's office must do so immediately. See Gov't Code 
§§ 552.006, .301, .302; Open Records Decision No. 664 (2000). 
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We next note the submitted information contains the Texas Commission on Law 
er o e reques or s c 1ent, w o is a peace 

officer. 1 In Open Records Decision No. 581 (1990), this office determined certain computer 
information, such as source codes, documentation information, and other computer 
programming, that has no significance other than its use as a tool for the maintenance, 
manipulation, or protection of public property is not the kind of information made public 
under section 552.021 of the Government Code. We understand an officer's commission 
identification number is a unique computer-generated number assigned to peace officers for 
identification in the commissioner's electronic database, and may be used as an access device 
number on the commission website. Accordingly, we find the commission identification 
number in the submitted information does not constitute public information under 
section 552.002 of the Government Code. Therefore, the submitted commission 
identification number is not subject to the Act and the constable's office is not required to 
release it to the requestor. 2 

We also note you have redacted information pertaining to individuals other than the 
requestor' s client under section 552. l 17(a)(2) of the Government Code pursuant to Open 
Records Decision No. 670(2001 ), under sections 552.1175 and 552.130 of the Government 
Code, and under Open Records Decision No. 684 (2009).3 However, you have also redacted 
information pertaining to the requestor's client, including his date of birth and e-mail 
address. You do not assert, nor does our review of our records indicate, the constable's 
office has been authorized to withhold the date of birth of an employee of the constable's 
office without seeking a ruling from this office. See Gov't Code§ 552.301 (a); Open Records 
Decision No. 673 (2000). We also note the requestor has a right of access to his client's 

1The Texas Commission on Law Enforcement Officer Standards and Education was renamed the Texas 
Commission on Law Enforcement by the 83rd Legislature. See Act of May 6, 2013, 83rd Leg., R.S., ch. 93, 
§I.OJ, 2013 Tex. Gen. Laws 174, 174. 

2 As we are able to make this determination, we need not address your argument against the disclosure 
of this information. 

3A governmental body may withhold a peace officer's home address and telephone number, personal 
cell phone and pager numbers, social security number, and family member information under 
section 552.1 l 7(a)(2) without requesting a decision from this office. See ORD 670; Gov't Code § 552. l 47(b ). 
Section 552. l l 75(f) of the Government Code authorizes a governmental body to redact under 
section 552. I 175(b), without the necessity of requesting a decision from this office, the home addresses and 
telephone numbers, emergency contact information, social security number, date of birth, and family member 
information ofa peace office as defined by article 2.12 of the Code of Criminal Procedure who properly elects 
to keep this information confidential. See Gov't Code § 552. l l 75(b ), (f). Section 552. l 30(c) of the 
Government Code allows a governmental body to redact the information described in subsection 552. l 30(a) 
without the necessity of seeking a decision from the attorney general. See Gov't Code § 552.130( c ). If a 
governmental body redacts such information, it must notify the requestor in accordance with section 552.130( e ). 
See id § 552. l 30(d), (e). Open Records Decision No. 684 is a previous determination to all governmental 
bodies authorizing them to withhold certain categories of information, including an e-mail address ofa member 
of the public under section 552.137 of the Government Code, without the necessity of seeking a decision from 
this office. 
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private information pursuant to section 552.023 of the Government Code and e-mail 
en o e. ee ov o e 

§§ 552.023(a), .137(b); Open Records Decision No. 481 at 4 (1987) (privacy theories not 
implicated when individuals request information concerning themselves). Therefore, the 
constable's office may not withhold this information from the requestor but, instead, must 
release it to him. 

Next, you indicate Exhibit Bis subject to section 552.022(a)(l) of the Government Code, 
which reads as follows: 

Without limiting the amount or kind ofinformation that is public information 
under this chapter, the following categories of information are public 
information and not excepted from required disclosure unless made 
confidential under this chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code § 552.022(a)( 1 ). Although you assert this information is excepted from release 
under section 552.103 of the Government Code, this section is discretionary and does not 
make information confidential under the Act. See Dallas Area Rapid Transit v. Dallas 
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental 
body may waive section 552.103); Open Records Decision No. 542 at 4 (1990) (statutory 
predecessor to section 552.103 may be waived); see also Open Records Decision No. 665 
at 2 n.5 (2000) (discretionary exceptions generally). Therefore, the constable's.office may 
not withhold Exhibit B under section 552.103. Nevertheless, sections 552.101 and 552.130 
of the Government Code make information confidential under the Act. 4 In addition, 
information subject to section 552.022(a)(l) may be withheld under section 552.108 of the 
Government Code. Accordingly, we will consider the applicability of these sections to 
Exhibit B. However, we will first address your arguments to withhold the remaining 
information. 

The constable's office asserts the remaining information is excepted from disclosure under 
section 552. l 03 of the Government Code, which provides in part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 

4The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body. See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987). 
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employee of the state or a political subdivision, as a consequence of the 
· ay ea pa y. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a), (c). The governmental body has the burden of providing relevant 
facts and documents to show the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated on the date the governmental body received the request for 
information and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d479,48 l (Tex. App.-Austin 1997, orig. proceeding); 
Heardv. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, 
writ ref d n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must 
meet both prongs of this test for information to be excepted from disclosure under 
section 552. l 03(a). 

The question of whether litigation is reasonably anticipated must be determined on a 
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate 
litigation is reasonably anticipated, the governmental body must furnish concrete evidence 
that litigation involving a specific matter is realistically contemplated and is more than mere 
conjecture. Id. Concrete evidence to support a claim that litigation is reasonably anticipated 
may include, for example, an attorney for a potential opposing party making a demand for 
payment and asserting an intent to sue if such payments are not made. Open Records 
Decision Nos. 555 at 3 (1990), 346 (1982). In addition, this office has concluded litigation 
was reasonably anticipated when the potential opposing party threatened to sue on several 
occasions and hired an attorney. See Open Records Decision No. 288 at 2 (1981 ). However, 
an individual publicly threatening to bring suit against a governmental body, but who does 
not actually take objective steps toward filing suit, is not concrete evidence that litigation is 
reasonably anticipated. See Open Records Decision No. 331 at 1-2 (1982). 

The constable's office argues it anticipated litigation when it received the request for 
information because the requestor is an attorney representing a terminated employee in an 
administrative appeal hearing. However, the constable's office has failed to provide any 
explanation as to how an appeal of termination constitutes litigation for the purposes of 
section 552.103. Further, the constable's office has not demonstrated any party has taken 
concrete steps toward filing litigation when it received the request. Therefore, we find the 
constable's office has failed to demonstrate it reasonably anticipated litigation when it 
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received the request for information. Accordingly, the constable's office may not withhold 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 5 52 .10 I. This section encompasses chapter 411 of the Government Code, which 
pertains to criminal history record information ("CHRI") generated by the National Crime 
Information Center or by the Texas Crime Information Center. Title 28, part 20 of the Code 
of Federal Regulations governs the release of CHRI that states obtain from the federal 
government or other states. Open Records Decision No. 565 (1990). The federal regulations 
allow each state to follow its individual law with respect to CHRI it generates. Id. 
Section 411.083 of the Government Code deems confidential CHRI that the Department of 
Public Safety ("DPS") maintains, except that the DPS may disseminate this information as 
provided in chapter 411, subchapter F of the Government Code. See Gov't Code § 411.083. 

Sections 4 l l .083(b )(1) and 411.089( a) authorize a criminal justice agency to obtain CHRI, 
but a criminal justice agency may not release CHRI except to another criminal justice agency 
for a criminal justice purpose. Id. § 4 l 1.089(b )(I). Other entities specified in chapter 411 
of the Government Code are entitled to obtain CHRI from DPS or another criminal justice 
agency; however, those entities may not release CHRI except as provided by chapter 411. 
See generally id. § § 411. 090-411.127. Thus, any CHRI generated by the federal government 
or another state may not be made available to the requestor except in accordance with federal 
regulations. See ORD 565. However, driving record information is not made confidential 
by the confidentiality provisions that govern CHRI. See Gov't Code § 411.082(2)(8) 
(definition of CHRI does not include driving record information). Upon review, we find 
some of the submitted information, which we have marked, is confidential under 
section 411.083. Therefore, the department must withhold the information we have marked 
under section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code. 5 However, the remaining information does not contain CHRI for 
purposes of chapter 411. Accordingly, the remaining information is not confidential under 
chapter 411, and the constable's office may not withhold it under section 552.101 of the 
Government Code on that ground. 

Section 552.101 of the Government Code also encompasses section 1701.454 of the 
Occupations Code, which governs the public availability of information submitted to the 
commission under subchapter J of chapter 1701 of the Occupations Code. Section 1701.454 
provides as follows: 

5As our ruling is dispositive, we do not address your other argument to withhold this information. We 
also note individuals may obtain their own criminal record history information from DPS. See Gov't Code 
§ 41 l.083(b)(3). 
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(a) All information submitted to the commission under this subchapter is 
re un er e c , un ess e person 

resigned or was terminated due to substantiated incidents of excessive force 
or violations of the law other than traffic offenses. 

(b) Except as provided by this subchapter, a commission member or other 
person may not release information submitted under this subchapter. 

Occ. Code § 1701.454. The remaining information contains F-5 Separation of Licensee 
forms that were submitted to the commission pursuant to subchapter J of chapter 1701 of the 
Occupations Code. Although you assert this information is confidential under 
section 1701.454, the submitted information reflects one of the forms pertains to an officer 
who was terminated due to a substantiated incident of excessive force. See id.§ 1701.454(a). 
Therefore, the constable's office has not established this F-5 form is confidential under 
section 1701.454, and may not withhold it under section 552.101 of the Government Code 
on that ground. However, the other F-5 form does not reflect the officer at issue was 
terminated due to substantiated incidents of excessive force or violations of the law other 
than traffic offenses. Therefore, the constable's office must withhold this F-5 form, which 
we have marked, under section 552.101 of the Government Code in conjunction with 
section 1701.454 of the Occupations Code. 

Section 552.101 of the Government Code also encompasses section 1703.306(a) of the 
Occupations Code, which provides, in part, "[a] polygraph examiner, trainee, or employee 
of a polygraph examiner, or a person for whom a polygraph examination is conducted or an 
employee of the person, may not disclose information acquired from a polygraph 
examination to another person[.]" Id. § 1703.306(a). Upon review, we find you have not 
established any of the remaining information was acquired from a polygraph examination. 
Thus, we conclude you have failed to establish the remaining information is confidential 
under section 1703.306, and the constable's office may not withhold it under section 552.101 
on that ground. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that (1) contains highly intimate or embarrassing facts 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S. W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. This office has concluded some kinds of medical information are 
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987). In 
addition, a compilation of an individual's criminal history is highly embarrassing 
information, the publication of which would be highly objectionable to a reasonable person. 
Cf U.S. Dep 't of.Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 

-
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(1989) (finding significant privacy interest in compilation ofindividual' s criminal history by 
oun in cou ouse I es an oca po ice 

stations and compiled summary of criminal history information). Furthermore, we find a 
compilation of a private citizen's criminal history is generally not of legitimate concern to 
the public. However, this office has also found the public has a legitimate interest in 
information relating to employees of governmental bodies and their employment 
qualifications and job performance. See Open Records Decision Nos. 4 70 at 4 (1987) (public 
has legitimate interest in job qualifications and performance of public employees), 405 at 2-3 
(1983) (public has interest in manner in which public employee performs job). 

Upon review, we find some of the remaining information satisfies the standard articulated 
by the Texas Supreme Court in Industrial Foundation. Accordingly, the constable's office 
must withhold this information, which we have marked, under section 552.101 of the 
Government Code in conjunction with common-law privacy. However, we conclude the 
remaining information is not confidential under common-law privacy, and the constable's 
office may not withhold it under section 552.101 on that ground. 

Section 552.l 08(a)(2) of the Government Code excepts from disclosure information 
concerning an investigation that concluded in a result other than conviction or 
deferred adjudication. Gov't Code § 552.l 08(a)(2). A governmental body claiming 
section 552. l 08( a)(2) must demonstrate the information at issue relates to a criminal 
investigation that has concluded in a final result other than conviction or deferred 
adjudication. See id. §§ 552.108(a)(2), .301 ( e )(I )(A). However, section 552.,J 08 is generally 
not applicable to records of an internal affairs investigation that is purely administrative in 
nature and does not involve the criminal investigation or prosecution of alleged misconduct. 
See, e.g., Morales v. Ellen, 840 S. W.2d 519, 526 (Tex. App.-El Paso 1992, writ denied) 
(statutory predecessor to section 552.108 not applicable to internal investigation that did not 
result in criminal investigation or prosecution); see also City of Fort Worth v. Cornyn, 86 
S.W.3d 320, 329 (Tex. App.-Austin 2002, no pet.) (section 552.108 generally not 
applicable to law enforcement agency's personnel records); Open Records Decision No. 350 
at 3-4 ( 1982). You seek to withhold documents from an internal administrative investigation 
under section 52.108(a)(2) because their release "could potentially hinder future 
investigations or prosecutions for cases related to excessive use of force" and, thus, they 
"relate to the detection, investigation, or prosecution of crimes that did not result in 
conviction or deferred adjudication[.]" However, you do not inform us the internal affairs 
investigation at issue resulted in a criminal investigation by the constable's office or criminal 
prosecution. Thus, we find the constable's office has failed to demonstrate the applicability 
of section 552. l 08(a)(2) to this information and may not withhold it on that basis. 

Section 552.130(a) of the Government Code provides the following: 

Information is excepted from the requirements of Section 552.021 if the 
information relates to: 
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(1) a motor vehicle operator's or driver's license or permit issued by 
e or coun ry; 

(2) a motor vehicle title or registration issued by an agency of this 
state or another state or country; or 

(3) a personal identification document issued by an agency of this 
state or another state or country or a local agency authorized to issue 
an identification document. 

Gov't Code§ 552.130(a). The constable's office must withhold the information we have 
marked under section 552.130 of the Government Code. 

We note some of the materials at issue may be protected by copyright. A custodian of public 
records must comply with the copyright law and is not required to furnish copies of records 
that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental body 
must allow inspection of copyrighted materials unless an exception applies to the 
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

To conclude, the constable's office is not required to release the submitted commission 
identification number. The department must withhold the information we have marked 
under section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code, section 1701.454 of the Occupations Code, and common-law privacy. 
The department must also withhold the information we have marked under section 552.130 
of the Government Code. The constable's officer must release the remaining responsive 
information, but may only release any copyrighted information in accordance with copyright 
law.6 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://\\<ww.texasattomeygeneral.gov/open/ 

6Because the requestor has a special right of access to some of the information being released, the 
constable's office must again seek a decision from this office if it receives another request for the same 
information from another requestor. 
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u s 10ns concernmg e a owa e c arges or 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Jmnj{~rul 
Assistant Attorney General 
Open Records Division 

JLC/cbz 

Ref: ID# 556336 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 
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