February 26, 2015

Mr. Renatto Garcia

Assistant City Attorney

Legal Department

City of Corpus Christi

P.O. Box 9016

Corpus Christi, Texas 78469-9016

OR2015-03830

Dear Mr. Garcia;

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 555050 (City File No. 1192).

The City of Corpus Christi (the “city”) received a request for information pertaining to
expenditures regarding several named or specified individuals and entities. You state the city
has provided some of the requested information to the requestor. You claim some of the
submitted information is excepted from disclosure under sections 552.101, 552.107,
and 552.116 of the Government Code, and privileged under Texas Rule of Evidence 503.
We have considered your arguments and reviewed the submitted information.

Initially, we must address the city’s obligations under section 552.301 of the Government
Code, which prescribes the procedures a governmental body must follow in asking this office
to decide whether requested information is excepted from public disclosure. See Gov’t Code
§ 552.301. Pursuant to section 552.301(b), a governmental body must ask for a decision
from this office and state the exceptions that apply within ten business days of receiving the
written request. See id. § 552.301(b). While you raised sections 552.101 and 552.107 of the
Government Code, as well as Texas Rule of Evidence 503, within the ten-business-day time
period as required by section 552.301(b), you did not raise section 552.116 of the
Government Code until after the ten-business-day deadline had passed. Generally, if a
governmental body fails to timely raise an exception, that exception is waived.
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See generally id. § 552.302; Open Records Decision No. 663 at 5 (1999) (untimely request
for decision resulted in waiver of discretionary exceptions). Section 552.116 is a
discretionary exception to disclosure that protects a governmental body’s interests and may
be waived. See Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions
generally), 663 at 5 (waiver of discretionary exceptions). Therefore, in failing to timely raise
section 552.116 of the Government Code, the city has waived its argument under this section
and may not withhold any of the submitted information on that basis. However, we will
consider your timely-raised arguments under sections 552.101 and 552.107 of the
Government Code, as well as Texas Rule of Evidence 503.

Next, you acknowledge some of the submitted information is subject to section 552.022 of
the Government Code. Section 552.022(a) provides, in relevant part:

(a) [T)he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(16) information that is in a bill for attorney’s fees and that is not
privileged under the attorney-client privilege|.]

Gov’t Code § 552.022(a)(16). The submitted information contains attorney fee bills subject
to section 552.022(a)(16). The city must release this information unless it is made
confidential under the Act or other law. See id. Although you assert the information you
have marked in the submitted attorney fee bills is excepted from disclosure under
section 552.107(1) of the Government Code, you acknowledge this section is discretionary
and does not make information confidential under the Act. See Open Records Decision
Nos. 676 at 10-11 (2002) (attorney-client privilege under section 552.107(1) may be waived);
see also ORDs 665 at 2 n.5, 663 at 5. Therefore, the city may not withhold the information
you have marked in the attorney fee bills under section 552.107(1) of the Government Code.
However, as you note, the attorney-client privilege is also found under Texas Rule of
Evidence 503, which you assert applies to the portions of the attorney fee bills you have
marked. The Texas Supreme Court has held the Texas Rules of Evidence are “other law”
within the meaning of section 552.022. See In re City of Georgetown, 53 S.W.3d 328, 336
(Tex. 2001). Accordingly, we will consider your assertion of the attorney-client privilege
under Texas Rule of Evidence 503 for the marked portions of the attorney fee bills.

Texas Rule of Evidence 503(b)(1) provides:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:
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(A) between the client or a representative of the client and the client’s
lawyer or a representative of the lawyer;

(B) between the lawyer and the lawyer’s representative;

(C) by the client or arepresentative of the client, or the client’s lawyer
or a representative of the lawyer, to a lawyer or a representative of a
lawyer representing another party in a pending action and concerning
a'matter of common interest therein;

(D) between representatives of the client or between the client and a
representative of the client; or

(E) among lawyers and their representatives representing the same
client.

TEX.R. EVID. 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of professional legal services to the client or those reasonably necessary for the transmission
of the communication. Id. 503(a)(5).

Accordingly, in order to withhold attorney-client privileged information from disclosure
under rule 503, a governmental body must do the following: (1) show the document is a
communication transmitted between privileged parties or reveals a confidential
communication; (2) identify the parties involved in the communication; and (3) show the
communication is confidential by explaining it was not intended to be disclosed to third
persons and it was made in furtherance of the rendition of professional legal services to the
client. See ORD 676. Upon a demonstration of all three factors, the entire communication
is confidential under rule 503, provided the client has not waived the privilege or the
communication does not fall within the purview of the exceptions to the privilege
enumerated in rule 503(d). Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire communication, including facts contained therein); In re Valero Energy
Corp., 973 S.W.2d 453, 457 (Tex. App.—Houston [14th Dist.] 1998, orig. proceeding)
(privilege attaches to complete communication, including factual information).

You state the submitted attorney fee bills contain confidential communications between
attorneys for the city and city employees. You also state these communications were made
for the purpose of facilitating the rendition of professional legal services to the city. Further,
you state the fee bills have remained confidential. Upon review, we find the city has
established the information we have marked in the submitted attorney fee bills constitutes
privileged attorney-client communications the city may withhold under Texas Rule of
Evidence 503. However, we conclude the city has not established the remaining information
in the attorney fee bills consists of privileged attorney-client communications. Therefore,
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the city may not withhold any of the remaining information in the attorney fee bills under
Texas Rule of Evidence 503.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy,
which protects information that is (1) highly intimate or embarrassing, the publication of
which would be highly objectionable to a reasonable person, and (2) not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be satisfied. Id. at 681-82. Types of information considered intimate or
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation.
Id. at 683. This office has found personal financial information not relating to a financial
transaction between an individual and a governmental body is excepted from required public
disclosure under common-law privacy. See Open Records Decision Nos. 600 (1992)
(designation of beneficiary of employee’s retirement benefits, direct deposit authorization,
and forms allowing employee to allocate pretax compensation to group insurance, health care
or dependent care), 545 (1990) (deferred compensation information, participation in
voluntary investment program, election of optional insurance coverage, mortgage payments,
assets, bills, and credit history), 523 (1989) (common-law privacy protects credit reports,
financial statements, and other personal financial information), 373 (1983) (sources of
income not related to financial transaction between individual and governmental body
protected under common-law privacy). This office has found financial information relating
only to an individual ordinarily satisfies the first requirement of the test for common-law
privacy. See ORDs 600, 523. Thus, a public employee’s allocation of part of the employee’s
salary to a voluntary investment program offered by the employer is a personal investment
decision, and information about that decision is protected by common-law privacy. This
office has also determined a public employee’s net pay is protected by common-law privacy
even though it involves a financial transaction between the employee and the governmental
body. See Attorney General Opinion GA-0572 at 3-5 (2007) (net salary necessarily involves
disclosure of information about personal financial decisions and is background financial
information about a given individual that is not of legitimate concern to public). We note
the payroll deductions for federal withholding tax are protected by common-law privacy and
must be withheld under section 552.101, but the payroll deductions for social security,
mandatory retirement, and Medicare are not protected by common-law privacy and may not
be withheld under section 552.101. See, e.g., ORDs 600 at 9-12 (participation in
TexFlex), 545 at 3-5. Furthermore, there is a legitimate public interest in the essential facts
about a financial transaction between an individual and a governmental body. See ORDs 600
at 9 (information revealing employee participates in group insurance plan funded partly or
wholly by governmental body is not excepted from disclosure), 545 (financial information
pertaining to receipt of funds from governmental body or debts owed to governmental body
not protected by common-law privacy). You assert the information you have marked in the
submitted paycheck statement is protected by common-law privacy. Upon review, we find
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the information we have marked satisfies the standard articulated by the Texas Supreme
Court in Industrial Foundation. Accordingly, the city must withhold the information we
have marked under section 552.101 of the Government Code in conjunction with
common-law privacy. However, we find you have not demonstrated how any of the
remaining information at issue is highly intimate or embarrassing and not of legitimate public
concern. Thus, the city may not withhold any of the remaining information at issue under
section 552.101 of the Government Code in conjunction with common-law privacy.

In summary, the city may withhold the information we have marked under Texas Rule of
Evidence 503. The city must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The city
must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Ja L. M

Asgistant Attorney General
Open Records Division

JLC/bhf
Ref: ID# 555050
Enc. Submitted documents

c: Requestor
(w/o enclosures)




