February 26, 2015

Mr. Robert Nordhaus

Assistant City Attorney

Office of the City Attorney

City of San Antonio

P.O. Box 839966

San Antonio, Texas 78283-3966

OR2015-03831

Dear Mr. Nordhaus:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 554809 (COSA File No. W044445-112714).

The City of San Antonio (the “city™) received a request for a named employee’s paycheck
stubs for a specified time period. You state the city will provide some of the requested
information to the requestor. You claim the remaining information is excepted from
disclosure under sections 552.101 and 552.136 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.’

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy,
which protects information that is (1) highly intimate or embarrassing, the publication of
which would be highly objectionable to a reasonable person, and (2) not of legitimate

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore, does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be satisfied. Id. at 681-82. Types of information considered intimate or
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation.
Id. at 683. This office has found personal financial information not relating to a financial
transaction between an individual and a governmental body is excepted from required public
disclosure under common-law privacy. See Open Records Decision Nos. 600 (1992)
(designation of beneficiary of employee’s retirement benefits, direct deposit authorization,
and forms allowing employee to allocate pretax compensation to group insurance, health care
or dependent care), 545 (1990) (deferred compensation information, participation in
voluntary investment program, election of optional insurance coverage, mortgage payments,
assets, bills, and credit history), 523 (1989) (common-law privacy protects credit reports,
financial statements, and other personal financial information). This office has found
financial information relating only to an individual ordinarily satisfies the first requirement
of the test for common-law privacy. See ORDs 600, 523. Thus, a public employee’s
allocation of part of the employee’s salary to a voluntary investment program offered by the
employer is a personal investment decision, and information about that decision is protected
by common-law privacy. We note the payroll deductions for federal withholding tax are
protected by common-law privacy. This office has also determined a public employee’s net
pay is protected by common-law privacy even though it involves a financial transaction
between the employee and the governmental body. See Attorney General Opinion GA-0572
at 3-5 (2007) (net salary necessarily involves disclosure of information about personal
financial decisions and is background financial information about a given individual that is
not of legitimate concern to public). However, there is a legitimate public interest in the
essential facts about a financial transaction between an individual and a governmental body.
See ORDs 600 at 9 (information revealing employee participates in group insurance plan
funded partly or wholly by governmental body is not excepted from disclosure), 545
(financial information pertaining to receipt of funds from governmental body or debts owed
to governmental body not protected by common-law privacy). Upon review, we find the
information we have marked satisfies the standard articulated by the Texas Supreme Court
in Industrial Foundation. Accordingly, the city must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with common-law
privacy.” However, we find you have not demonstrated how any of the remaining
information at issue is highly intimate or embarrassing and not of legitimate public concern.
Thus, the city may not withhold any of the remaining information at issue under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.101 of the Government Code encompasses information protected by other
statutes, such as section 6103(a) of title 26 of the United States Code. Prior decisions of this
office have held section 6103(a) renders federal tax return information confidential.

As our ruling is dispositive, we need not address your remaining argument against disclosure for a
portion of this information.
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See Attorney General Opinion H-1274 (1978) (tax returns); Open Records Decision Nos. 600
(W-4 forms), 226 (1979) (W-2 forms). Section 6103(b) defines the term “return
information” as “a taxpayer’s identity, the nature, source, or amount of his income,
payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax liability,
tax withheld, deficiencies, overassessments, or tax payments . . . or any other data, received
by, recorded by, prepared by, furnished to, or collected by the Secretary [of the Treasury]
with respect to a return or with respect to the determination of the existence, or possible
existence, of liability . . . for any tax, penalty, interest, fine, forfeiture, or other imposition,
or offense[.]” See 26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term
“return information” expansively to include any information gathered by the Internal
Revenue Service regarding a taxpayer’s liability under title 26 of the United States Code.
See Mallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), aff'd in part, 993 F.2d 1111
(4th Cir. 1993). Upon review, we find you have failed to demonstrate any portion of the
remaining information at issue is subject to section 6103(a) of title 26 of the United States
Code. Consequently, the city may not withhold any of the remaining information at issue
under section 552.101 of the Government Code in conjunction with section 6103(a) of
title 26 of the United States Code.

Section 552.136 of the Government Code states, “[n]otwithstanding any other provision of
this chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b). Section 552.136(a) defines “access device” as “a card, plate, code, account
number, personal identification number, electronic serial number, mobile identification
number, or other telecommunications service, equipment, or instrument identifier or means
of account access that alone or in conjunction with another access device may be used to . ..
obtain money, goods, services, or another thing of value [or] initiate a transfer of funds other
than a transfer originated solely by paper instrument.” Id. § 552.136(a). You inform us the
information you seek to withhold consists of an employee SAP number, which can be used
by an employee to obtain certain goods, such as gasoline. Based on your representations, we
agree the employee number at issue constitutes an access device number for purposes of
section 552.136. Accordingly, the city must withhold the employee SAP number at issue
under section 552.136 of the Government Code.

In summary, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with common-law privacy. The city must withhold
the employee SAP number at issue under section 552.136 of the Government Code. The city
must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Kenny Moreland

Assistant Attorney General
Open Records Division
KJIM/bhf

Ref: ID# 554809

Enc. Submitted documents

c: Requestor
(w/o enclosures)




