February 27, 2015

Mr. O. Charles Buenger
Counsel for the City of Mart
Buenger & Associates

3203 Robinson Drive

Waco, Texas 76706

OR2015-04016

Dear Mr. Buenger:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 558956.

The City of Mart (the “city”), which you represent, received a request for the city council
meeting minutes for a specified time frame, all e-mails sent to or from the city council and
the mayor during a specified time frame, and a copy of the current city budget.! You state
you have released some responsive information to the requestor. You claim portions of the
submitted information are excepted from disclosure under sections 552.101, 552.102,
552.107, 552.108, 552.117, 552.136, and 552.137 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.?

'We note the requestor modified her request. See Gov’t Code § 552.222 (if request for information
is unclear, governmental body may ask requestor to clarify request); see also City of Dallas v. Abbott, 304
S.W.3d 380, 387 (Tex. 2010) (if governmental entity, acting in good faith, requests clarification of unclear or
over-broad request, ten-day period to request attorney general ruling is measured from date request is clarified).

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information thanthat submitted to this
office.
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Initially, we note some of the submitted information is subject to section 552.022 of the
Government Code, which provides in pertinent part:

(a) Without limiting the amount or kind of information that is public information
under this chapter, the following categories of information are public information and
not excepted from required disclosure unless made confidential under this chapter or
other law:

(3) information in an account, voucher, or contract, relating to the receipt or
expenditure of public or other funds by a governmental body{.]

Gov’t Code § 552.022(a)(3). The information we have marked consists of information in an
account relating to the receipt or expenditure of public funds. We find this information is
subject to section 552.022(a)(3). Although you seek to withhold this information under
section 552.108 of the Government Code, this section is discretionary and does not make
information confidential under the Act. See Open Records Decision No. 177 at 3 (1977)
(statutory predecessor to Gov’t Code § 552.108 subject to waiver); see also Open Records
Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999)
(waiver of discretionary exceptions). Accordingly, this information may not be withheld
under section 552.108. However, because section 552.136 of the Government Code makes
information confidential under the Act, we will address your argument under this section for
the information at issue. We will also address your arguments against disclosure for the
information not subject to section 552.022.

Section 552.136 of the Government Code states “[n]otwithstanding any other provision of
[the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b); see id. § 552.136(a) (defining “access device™). Upon review, we find the city
must withhold the account numbers we have marked under section 552.136 of the
Government Code.

We now turn to the information not subject to section 552.022. Section 552.101 of the
Government Code excepts from disclosure “information considered to be confidential by
law, either constitutional, statutory, or by judicial decision.” Id. § 552.101. Section 552.101
encompasses information made confidential by the Medical Practice Act (“MPA”), subtitle
B of'title 3 of the Occupations Code, which governs release of medical records. See Occ.
Code §§ 151.001-168.202. Section 159.002 of the MPA provides, in relevant part, the
following:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
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confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 at 3-4 (1988), 370 at 2 (1983), 343 at 1 (1982). We have further found
when a file is created as a result of a hospital stay, all the documents in the file referring to
diagnosis and treatment constitute physician-patient communications or “[r]ecords of the
identity, diagnosis, evaluation, or treatment of a patient by a physician that are created or
maintained by a physician.” Open Records Decision No. 546 at 1 (1990). Upon review, we
find the information we have marked constitutes records of the identity, diagnosis,
evaluation, or treatment of a patient that were created or are maintained by a physician.
Accordingly, the city must generally withhold the information we have marked under
section 552.101 of the Government Code in conjunction with the MPA. However, we have
marked a document created by a licensed practicing nurse. The city must withhold this
document if it was created under the supervision of a physician. However, if this document
was not created under the supervision of a physician, then it is not subject to the MPA and
the city may not withhold it under section 552.101 on that basis.

We note some of the remaining information is subject to section 182.052 of the Utilities
Code. Section 552.101 also encompasses section 182.052 of the Utilities Code, which
provides, in relevant part, the following:

(a) Except as provided by Section 182.054, a government-operated utility
may not disclose personal information in a customer’s account record, or any
information relating to the volume or units of utility usage or the amounts
billed to or collected from the individual for utility usage, if the customer
requests that the government-operated utility keep the information
confidential. However, a government-operated utility may disclose
information related to the customer’s volume or units of utility usage or
amounts billed to or collected from the individual for utility usage if the
primary source of water for such utility was a sole-source designated aquifer.




Mr. O. Charles Buenger - Page 4

(b) A customer may request confidentiality by delivering to the
government-operated utility an appropriately marked form provided under
Subsection (c)(3) or any other written request for confidentiality.

Util. Code § 182.052(a)-(b). “Personal information” under section 182.052(a) means an
individual’s address, telephone number, or social security number. See id. § 182.051 (4); see
also Open Records Decision No. 625 (1994) (construing statutory predecessor). The scope
of utility services covered by section 182.052 includes water, wastewater, sewer, gas,
garbage, electricity, or drainage service. Id. § 182.051(3).

We note the submitted cash collection history reports contain billing amounts of city utility
customers. We have no indication the primary source of water for the city’s utility services
is a sole-source designated aquifer or that any of the exceptions to confidentiality under
section 182.054 apply in this instance. However, we are unable to determine whether the
customers at issue timely elected confidentiality for their information. Thus, we rule
conditionally. To the extent the customers whose information is at issue elected
confidentiality for their information prior to the date the city received the present request for
information, the city must withhold the billing amounts in the cash collection history reports
under section 552.101 of the Government Code in conjunction with section 182.052(a).
However, if the customers whose information is at issue did not elect confidentiality for their
information prior to the date the city received the present request for information, then the
city may not withhold the information at issue under section 552.101 in conjunction with
section 182.052(a).

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. This office has found personal financial information not relating to
a financial transaction between an individual and a governmental body is excepted from
required public disclosure under common-law privacy. See Open Records Decision Nos. 600
(1992) (designation of beneficiary of employee’s retirement benefits, direct deposit
authorization, and forms allowing employee to allocate pretax compensation to group
insurance, health care or dependent care), 545 (1990) (deferred compensation information,
participation in voluntary investment program, election of optional insurance coverage,
mortgage payments, assets, bills, and credit history), 523 (1989) (common-law privacy
protects credit reports, financial statements, and other personal financial information), 373
(1983) (sources of income not related to financial transaction between individual and
governmental body protected under common-law privacy). However, we note the public
interest in a public employee’s prior salary justifies disclosure, as such information bears on
the employee’s past employment record and suitability for the employment position in
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question. See Open Records Decision No. 455 at 9 (1987). Further, this office has
determined there is a legitimate public interest in the essential facts about a financial
transaction between an individual and a governmental body. See ORDs 600 at 9
(information revealing employee participates in group insurance plan funded partly or wholly
by governmental body is not excepted from disclosure), 545 (financial information pertaining
to receipt of funds from governmental body or debts owed to governmental body not
protected by common-law privacy). Upon review, we find the information we have marked
meets the standard articulated by the Texas Supreme Court in Industrial Foundation.
Accordingly, the city must withhold the information we have marked under section 552.101
of the Government Code in conjunction with common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy[.]” Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Accordingly, the city must withhold
the information we have marked under section 552.102(a) of the Government Code.
However, we find no portion of the remaining information is subject to section 552.102(a)
of the Government Code. Accordingly, the city may not withhold any of the remaining
information on that basis.

Section 552.107(1) of the Government Code protects information that comes within the
attorney-client privilege. See Gov’t Code § 552.107(1). When asserting the attorney-client
privilege, a governmental body has the burden of providing the necessary facts to
demonstrate the elements of the privilege in order to withhold the information at issue. See
Open Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate
the information constitutes or documents a communication. Id. at 7. Second, the
communication must have been made “for the purpose of facilitating the rendition of
professional legal services” to the client governmental body. See TEX. R. EvID. 503(b)(1).
The privilege does not apply when an attorney or representative is involved in some capacity
other than that of providing or facilitating professional legal services to the client
governmental body. See In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney
acting in capacity other than that of attorney). Governmental attorneys often act in capacities
other than that of professional legal counsel, such as administrators, investigators, or
managers. Thus, the mere fact that a communication involves an attorney for the government
does not demonstrate this element. Third, the privilege applies only to communications
between or among clients, client representatives, lawyers, lawyer representatives, and a
lawyer representing another party in a pending action and concerning a matter of common
interest therein. See TEX. R. EVID. 503(b)(1). Thus, a governmental body must inform this
office of the identities and capacities of the individuals to whom each communication at
issue has been made. Finally, the attorney-client privilege applies only to a confidential
communication, meaning it was “not intended to be disclosed to third persons other than
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those to whom disclosure is made in furtherance of the rendition of professional legal
services to the client or those reasonably necessary for the transmission of the
communication.” Id. 503(a)(5). Whether a communication meets this definition depends
on the intent of the parties involved at the time the information was communicated. See
Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, orig. proceeding).
Moreover, because the client may elect to waive the privilege at any time, a governmental
body must explain the confidentiality of a communication has been maintained.
Section 552.107(1) generally excepts an entire communication that is demonstrated to be
protected by the attorney-client privilege. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

You state the information you have marked consists of communications involving attorneys
for the city and city employees and officials. We understand the communications were made
for the purpose of facilitating the rendition of professional legal services to the city and these
communications have remained confidential. Upon review, we find you have demonstrated
the applicability of the attorney-client privilege to the information we have marked. Thus,
the city may withhold the information we have marked under section 552.107(1) of the
Government Code. However, the remaining communication at issue is with an individual
you have not demonstrated is a privileged party. Thus, we find you have not demonstrated
this information reveals privileged an attorney-client communication for the purposes of
section 552.107(1). Therefore, the city may not withhold any of the remaining information
under section 552.107(1).

Section 552.108(b)(1) ofthe Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution... if... release of the internal record or
notation would interfere with law enforcement or prosecution[.]” Gov’t Code
§ 552.108(b)(1). Section 552.108(b)(1) is intended to protect “information which, if
released, would permit private citizens to anticipate weaknesses in a police department, avoid
detection, jeopardize officer safety, and generally undermine police efforts to effectuate the
laws of this State.” City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex.
App.—Austin 2002, no pet.). To prevail on its claim that section 552.108(b)(1) excepts
information from disclosure, a governmental body must do more than merely make a
conclusory assertion that releasing the information would interfere with law enforcement.
Instead, the governmental body must meet its burden of explaining how and why release of
the requested information would interfere with law enforcement and crime prevention. See
Open Records Decision No. 562 at 10 (1990) (construing statutory predecessor). This office
has concluded that section 552.108(b) excepts from public disclosure information relating
to the security or operation of a law enforcement agency. See, e.g., Open Records Decision
Nos. 531 (1989) (release of detailed use of force guidelines would unduly interfere with law
enforcement), 252 (1980) (section 552.108 of the Government Code is designed to protect
investigative techniques and procedures used in law enforcement), 143 (1976) (disclosure
of specific operations or specialized equipment directly related to investigation or detection
of crime may be excepted). Section 552.108(b)(1) is not applicable, however, to generally
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known policies and procedures. See, e.g., ORDs 531 at 2-3 (Penal Code provisions, common
law rules, and constitutional limitations on use of force not protected), 252 at 3
(governmental body failed to indicate why investigative procedures and techniques requested
were any different from those commonly known).

You state the information you have marked is “internal information that deals with the
detection, investigation, and prosecution of crime and is maintained for interanal [sic] use
by law enforcement.” Based on your representation and our review, we find release of some
of the information at issue, which we have marked, would interfere with law enforcement.
Accordingly, the city may withhold the information we have marked under
section 552.108(b)(1) of the Government Code. However, we find you have not
demonstrated how release of the remaining information at issue would interfere with law
enforcement or crime prevention. Consequently, the city may not withhold any of the
remaining information at issue under section 552.108(b)(1) of the Government Code.

Section 552.117(a)(1) protects from disclosure the home addresses and telephone numbers,
emergency contact information, social security numbers, and family member information of
current or former officials or employees of a governmental body who request that this
information be kept confidential under section 552.024 of the Government Code. Gov’t
Code § 552.117(a)(1). We note section 552.117 is also applicable to personal cellular
telephone numbers, provided the cellular telephone service is not paid for by a governmental
body. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to
cellular telephone numbers paid for by governmental body and intended for official use).
Whether a particular item of information is protected by section 552.117(a)(1) must be
determined at the time of the governmental body’s receipt of the request for the information.
See Open Records Decision No. 530 at 5 (1989). Thus, information may be withheld under
section 552.117(a)(1) only on behalf of a current or former employee who made a request
for confidentiality under section 552.024 prior to the date of the governmental body’s receipt
of the request for the information. You state the former employee whose information we
have marked timely requested confidentiality under section 552.024. Accordingly, the city
must withhold her information under section 552.117(a)(1) of the Government Code;
however, the city may only withhold her cellular telephone number under
section 552.117(a)(1) if the cellular telephone service was not paid for by a governmental
body. Furthermore, to the extent the remaining individuals whose cellular telephone
numbers we have marked timely elected confidentiality under section 552.024 and the
cellular telephone services are not paid for by a governmental body, the city must withhold
their cellular telephone numbers under section 552.117(a)(1) of the Government Code.
However, to the extent the remaining individuals did not timely elect confidentiality under
section 552.024 or the cellular telephone services are paid for by a governmental body, the
city may not withhold their cellular telephone numbers under section 552.117(a)(1) of the
Government Code.
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We note some of the remaining information is subject to section 552.130 of the Government
Code.’ Section 552.130 provides information relating to a motor vehicle operator’s license,
driver’s license, motor vehicle title or registration, or personal identification document issued
by an agency of this state or another state or country is excepted from public release. See
Gov’t Code § 552.130(a). The city must withhold the motor vehicle record information we
have marked under section 552.130 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The
e-mail addresses at issue are not of a type excluded by subsection (c). Therefore, the city
must withhold the personal e-mail addresses we have marked under section 552.137 of the
Government Code, unless the owners affirmatively consent to their public disclosure.

We note some of the remaining information is protected by copyright. A custodian of public
records must comply with the copyright law and is not required to furnish copies of records
that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental body
must allow inspection of copyrighted materials unless an exception applies to the
information. Id.; see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the city must withhold the account numbers we have marked under
section 552.1 36 of the Government Code. The city must generally withhold the information
we have marked under section 552.101 of the Government Code in conjunction with the
MPA; however, if the document we have marked was not created under the supervision of
a physician, then the city may not withhold it under section 552.101 on that basis. To the
extent the customers whose information is at issue elected confidentiality for their
information prior to the date the city received the present request for information, the city
must withhold the billing amounts in the cash collection history reports under
section 552.101 of the Government Code in conjunction with section 182.052(a) of the
Utilities Code. The city must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The city
must withhold the information we have marked under section 552.102(a) of the Government
Code. The city may withhold the information we have marked under section 552.107(1) of
the Government Code. The city may withhold the information we have marked under
section 552.108(b)(1) of the Government Code. The city must withhold the former

? The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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employee’s information, which we have marked, under section 552.117(a)(1) of the
Government Code; however, the city may only withhold her cellular telephone number under
section 552.117(a)(1) if the cellular telephone service was not paid for by a governmental
body. To the extent the remaining individuals whose cellular telephone numbers we have
marked timely elected confidentiality under section 552.024 and the cellular telephone
services are not paid for by a governmental body, the city must withhold their cellular
telephone numbers under section 552.117(a)(1) of the Government Code. The city must
withhold the motor vehicle record information we have marked under section 552.130 of the
Government Code. The city must withhold the personal e-mail addresses we have marked
under section 552.137 of the Government Code, unless the owners affirmatively consent to
their public disclosure. The remaining information must be released; however, the
information subject to copyright may only be released in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerel

ssistant Attorney General
Open Records Division

BB/akg
Ref: ID# 558956
Enc. Submitted documents

c: Requestor
(w/o enclosures)




