ATTORNEY GENERAL OF TEXAS

March 6, 2015 -

Ms. Holly A. Sherman

Counsel for the New Caney Independent School District
Rogers, Morris & Grover, L.L.P.

5718 Westheimer Road, Suite 1200

Houston, Texas 77057

OR2015-04356
Dear Ms. Sherman:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 556250.

The New Caney Independent School District (the “district™), which you represent, received
arequest for all paperwork, statements, and records related to the requestor’s resigning. You
state you have released some information to the requestor and redacted information
pursuant to the Family Educational Rights and Privacy Act (“FERPA™), 20 U.S.C.
§ 1232g.! You claim the submitted information is excepted from disclosure under
sections 552.101,552.103, and 552.107 of the Government Code and privileged under Texas

'The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office FERPA does not permit state and local educational authorities to disclose to this office,
without parental or an adult student’s consent, unredacted, personally identifiable information contained in
education records for the purpose of our review in the open records ruling process under the Act. The DOE
has determined FERPA determinations must be made by the educational authority in possession of the
educational records. We have posted a copy of the letter from the DOE on the Attorney General’s website at
http://www.oag. state.tx.us/open/20060725usdoe.pdf.
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Rule of Evidence 503.> We have considered your arguments and reviewed the submitted
representative sample of information.’

Initially, we must address the obligations of the district under section 552.301 of the
Government Code, which prescribes the procedures a governmental body must follow in
asking this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301(b), a governmental body must ask for a decision
from this office and state the exceptions that apply within ten business days of receiving the
written request. See Gov’t Code § 552.301(b). The district received the request for
information on November 20, 2014. The district informs us it was closed for business the
week of November 24, 2014. This office does not count the date the request was received
or holidays as business days for the purpose of calculating a governmental body’s deadlines
under the Act. Accordingly, the district was required to provide the information required by
section 552.301(b) by December 11, 2014. Although you state you sent a request for a
decision to this office on December 9, 2014, we did not receive any such correspondence.
Instead, you submitted the required information in an envelope meter-marked
December 18, 2014. See id. § 552.308(a)(1) (describing rules for calculating submission
dates of documents sent via first class United States mail, common or contract carrier, or
interagency mail). Accordingly, we conclude the district failed to comply with the
procedural requirements mandated by section 552.301 of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested information is public and must be released unless a compelling reason exists to
withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body must make
compelling demonstration to overcome presumption of openness pursuant to statutory
predecessor to section 552.302); see also Open Records Decision No. 630 (1994). Generally,
a compelling reason to withhold information exists where some other source of law makes
the information confidential or where third party interests are at stake. Open Records
DecisionNo. 150 at 2 (1977). Although you claim portions of the submitted information are
excepted from disclosure under sections 552.103 and 552.107 of the Government Code and
privileged pursuant to Texas Rule of Evidence 503, these are discretionary exceptions and
privileges that protect a governmental body’s interests and may be waived. See Dallas Area

*Although you also raise section 552.101 of the Government Code in conjunction with Texas Rule of
Evidence 503, this office has concluded section 552.101 does not encompass discovery privileges. See Open
Records Decision Nos. 676 at 1-2(2002), 575 at 2 (1990).

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no
pet.) (governmental body may waive section 552.103); Open Records Decision Nos. 676
at 12 (2002) (claim of attorney-client privilege under section 552.107 or rule 503 does not
provide compelling reason to withhold information under section 552.302 if it does not
implicate third-party rights), 665 at 2 n.5 (2000) (discretionary exceptions generally), 663
at 5 (1999) (untimely request for decision resulted in waiver of discretionary exceptions).
Thus, the district has waived its claims under sections 552.103 and 552.107 of the
Government Code and Texas Rule of Evidence 503 for the submitted information. However,
you also raise section 552.101 of the Government Code for the submitted information.
Because section 552.101 of the Government Code can provide a compelling reason to
overcome the presumption of openness, we will consider its applicability to the submitted
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. You
assert some of the submitted information is excepted from disclosure under section 552.101
in conjunction with article 20.02 of the Code of Criminal Procedure. Article 20.02(a)
provides “[tthe proceedings of the grand jury shall be secret.” Crim. Proc. Code
art. 20.02(a). Article 20.02, however, does not define “proceedings” for purposes of
subsection (a). Therefore, we have reviewed case law for guidance and found that Texas
courts have not often addressed the confidentiality of grand jury subpoenas under
article 20.02. Nevertheless, the court in /n re Reed addressed the 1ssue of what constitutes
“proceedings” for purposes of article 20.02(a) and stated that although the court was aware
of the policy goals behind grand jury secrecy, the trial court did not err in determining the
grand jury summonses at issue were not proceedings under article 20.02. See Inre Reed, 227
S.W.3d 273,276 (Tex. App.—San Antonio 2007, orig. proceeding). The court further stated
that the term “proceedings” could “reasonably be understood as encompassing matters that
take place before the grand jury, such as witness testimony and deliberations.” Id. at 276.
The court also discussed that, unlike federal law, article 20.02 does not expressly make
subpoenas confidential. See id.; FED. R. CRIM. P. 6(e)(6).

Subsequent to the ruling in Reed, the 80th LegislatureA, modeling federal law, added
subsection (h) to article 20.02 to address grand jury subpoenas. See Crim. Proc. Code
art. 20.02; see also FED. R. CRIM. P. 6(e)(6) (“Records, orders, and subpoenas relating to
grand-jury proceedings must be kept under seal to the extent and as long as necessary to
prevent the unauthorized disclosure of a matter occurring before a grand jury.”).
Article 20.02(h) states that “[a] subpoena or summons relating to a grand jury proceeding or
investigation must be kept secret to the extent and for as long as necessary to prevent the
unauthorized disclosure of a matter before the grand jury.” Crim. Proc. Code art. 20.02(h).
This provision, however, does not define or explain what factors constitute “necessary to
prevent the unauthorized disclosure of a matter before the grand jury.” Id. Because
article 20.02(h) is modeled on federal law, we reviewed federal case law for guidance on a
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definition or explanation of the factors that would constitute “necessary to prevent the
unauthorized disclosure of a matter before the grand jury” for the purposes of keeping grand
jury subpoenas secret. Our review of federal case law revealed that federal courts have ruled
inconsistently on the issue of whether or not grand jury subpoenas must be kept secret.
FED. R. CRIM. P. 6(e)(6) advisory committee’s note (stating federal case law has not
consistently stated whether or not subpoenas are protected by rule 6(e)). Furthermore, even
if we considered article 20.02 to be a confidentiality provision, information withheld under
this statute would only be secret “for as long as necessary to prevent the unauthorized
disclosure of a matter before the grand jury.” Id.

Although you inform us the district initially complied with, and received the documents
pursuant to, a grand jury subpoena, you have not explained how the matter upon which the
subpoena was based is still “before the grand jury” to warrant keeping the information secret.
Therefore, upon review of article 20.02 and related case law, it is not apparent, and you have
not otherwise explained, how this provision makes any of the information at issue
confidential. See Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Consequently,
the district may not withhold Exhibit C under section 552.022 under section 552.101 of the
Government Code in conjunction with article 20.02 of the Code of Criminal Procedure. As
you raise no other exceptions to disclosure, the district must release the requested
information to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
Rust. Alsliyasll-

Rustam Abedinzadeh
Assistant Attorney General
Open Records Division

RA/dls
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Ref: ID# 556250
Enc. Submitted documents

c: Requestor
(w/o enclosures)




