KEN PAXTON

ATTORNEY GENERAL OF TEXKAS

March 12, 2015

Mr. Daniel Ortiz

Assistant City Attorney
City of El Paso

Office of the City Attorney
P.O. Box 1890

Fl Paso, Texas 79950-1890

OR2015-04716
Dear Mr. Ortiz:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 556107 (El Paso Reference Nos. 14-1026-5013, 14-1026-5017,
and 14-1026-5018).

The City of El Paso and the El Paso Police Department (collectively, the “city”) received
three requests for information pertaining to the termination of a former city officer.! The first
requestor also seeks communications related to the public release of information regarding
the named officer’s termination. The third requestor also seeks any commendations and the

'You note the city sought and received clarification of the second request. See Gov’t Code
§ 552.222(b) (providing that if request for information is unclear, governmental body may ask requestor to
clarify the request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a
governmental entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad request
for public information, the ten-day period to request an attorney general ruling is measured from the date the
request is clarified or narrowed).
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internal affairs disciplinary history card of the named officer. You claim the submitted
information is excepted from disclosure under sections 552.102,552.103,552.107,552.108,
552.111,552.117,552.147, and 552.152 of the Government Code.> We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we note the submitted information contains a peace officer’s Texas Commission on
Law Enforcement (“TCOLE”) identification number. In Open Records Decision No. 581
(1990), this office determined certain computer information, such as source codes,
documentation information, and other computer programming, that has no significance other
than its use as a tool for the maintenance, manipulation, or protection of public property is
not the kind of information made public under section 552.021 of the Government Code. We
understand an officer’s TCOLE identification number is a unique computer-generated
number assigned to peace officers for identification in the commissioner’s electronic
database, and may be used as an access device number on the TCOLE website. Accordingly,
we find the officer’s TCOLE identification number in the submitted information does not
constitute public information under section 552.002 of the Government Code. Therefore,
the TCOLE identification number is not subject to the Act and need not be released to the
requestor.

Next, we note the city has redacted portions of the submitted information. We understand
some of the redactions were made under section 552.117(a)(2) of the Government Code
pursuant to Open Records Decision No. 670 (2001). However, you have also redacted the
named officer’s date of birth. Youdo not assert, nor does our review of the records indicate,
the city has been authorized to withhold this information without seeking a ruling from this
office. See Gov’t Code § 552.301(a); Open Records Decision No. 673 (2001) (discussing
standard for issuance of previous determinations). Therefore, the information must be
submitted in a manner that enables this office to determine whether the information comes
within the scope of an exception to disclosure. In this instance, we can discern the nature of
the redacted information; thus, being deprived of this information does not inhibit our ability
to make a ruling. In the future, however, the city should refrain from redacting any

*Although you raise section 552.101 in conjunction with common-law privacy and constitutional
privacy for the submitted information, you provide no arguments explaining how these doctrines are applicable
to the information at issue. Therefore, we assume you no longer assert these doctrines. See Gov’t Code
§§ 552.301,.302. Although youalso raise section 552.101 of the Government Code in conjunction with Texas
Rule of Evidence 503 and Texas Rule of Civil Procedure 192.5, this office has concluded that section 552.101
does not encompass discovery privileges. See Open Records Decision Nos. 677 (2002), 676 at 1-2 (2002), 575
at 2 (1990). Although you raise section 552.1175 of the Government Code, we note section 552.117 of the
Government Code is the proper exception to raise for information the city holds in an employment capacity.

*Open Records Decision No. 670 authorizes all governmental bodies to withhold the current and
former home addresses and telephone numbers, personal cellular telephone and pager numbers, social security
numbers, and family member information of peace officers under section 552.117(a)(2) of the Government
Code without the necessity of requesting an attorney general decision. ORD 670 at 6.
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information it is not authorized to withhold in seeking an open records ruling. Failure to do
so may result in the presumption the redacted information is public. See Gov’t Code
§ 552.302.

Section 552.103 of the Government Code provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body that claims an exception to disclosure
under section 552.103 has the burden of providing relevant facts and documentation
sufficient to establish the applicability of this exception to the information at issue. To meet
this burden, the governmental body must demonstrate that (1) litigation was pending or
reasonably anticipated on the date of its receipt of the request for information and (2) the
information at issue is related to the pending or anticipated litigation. See Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.—Austin 1997, orig. proceeding);
Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. App.—Houston [1st Dist.] 1984, writ
ref’d n.r.e.). Both elements of the test must be met in order for information to be excepted
from disclosure under section 552.103. See Open Records Decision No. 551 at 4 (1990).

You state, and have provided documentation demonstrating, a lawsuit styled Roswitha M.
Saenz v. City of El Paso, Civil Action No. 3:14-cv-244, was pending against the city in the
United States District Court for the Western District of Texas prior to the city’s receipt of
these requests for information. You assert the submitted information is related to the
pending litigation because it pertains to the substance of the lawsuit. Based on your
representations and our review of the submitted information, we find the information at issue
is related to the pending litigation for purposes of section 552.103. Therefore, we conclude

the city may withhold the submitted information under section 552.103 of the Government
Code.*

“As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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However, once information has been obtained by all parties to the litigation though discovery
or otherwise, no section 552.103(a) interest exists with respect to that information. See Open
Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either been
obtained from or provided to all parties to the pending litigation is not excepted from
disclosure under section 552.103(a) and must be disclosed. Further, the applicability of
section 552.103(a) ends once the litigation has been concluded. See Attorney General
Opinion MW-575 (1982); see also Open Records Decision No. 350 (1982).

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral. gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Al

Cristian Rosas-Grillet
Assistant Attorney General
Open Records Division
CRG/cbz

Ref: ID# 556107

Enc. Submitted documents

c: 3 Requestors
(w/o enclosures)




