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ATTORNEY GENERAL OF TEX/15 

March 12, 2015 

Mr. Kent A. Brown 
Assistant Nieces County Attorney 
901 Leopard Street, Room 207 
Corpus Christi, Texas 78401-3680 

Dear Mr. Brown: 

OR2015-04 786 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 556188. 

The Nieces County Medical Examiner's Office (the "medical examiner's office") received 
a request for all information pertaining to a named individual and a second request for the 
named individual's autopsy and toxicology reports. You claim the submitted information 
is excepted from disclosure under sections 552.101, 552.103, and 552.108 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Initially, we note some of the submitted information is not responsive to the second request 
because it consists ofinformation beyond autopsy and toxicology reports. This decision does 
not address the public availability of information that is not responsive to the request, and 
the medical examiner's office is not required to release non-responsive information in 
response to the second request. 

Next, we note the submitted information consists of a completed investigation. This 
information is subject to section 552.022 of the Government Code. Section 552.022(a)(l) 
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provides for the required public disclosure of "a completed report, audit, evaluation, or 
investigation made of, for, or by a governmental body," unless it is excepted by 
section 552.108 of the Government Code or made confidential under the Act or other law. 
Gov't Code§ 552.022(a)(l). Although you raise section 552.103 of the Government Code, 
this is a discretionary exception and does not make information confidential under the Act. 
See id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4 
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive 
section 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions 
generally), 663 at 5 (1999) (waiver of discretionary exceptions), 4 73 ( 1987) (section 552.l 03 
may be waived). Accordingly, the medical examiner's office may not withhold any of the 
information at issue under section 552.103. However, because information subject to 
section 552.022(a)(l) may be withheld under section 552.108, we will address your argument 
under that exception. Additionally, because section 552.101 of the Government Code can 
make information confidential under the Act, we will address your argument under that 
exception for the information at issue. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code§ 552.101. Section 552.101 encompasses information made confidential by 
statute, such as the Medical Practice Act ("MP A"), subtitle B of title 3 of the Occupations 
Code, which governs release of medical records. See Occ. Code §§ 151.001-168.202. 
Section 159.002 of the MPA provides, in relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. § 159.002(a)-( c ). Information subject to the MPA includes both medical records and 
information obtained from those medical records. See id.§§ 159.002, .004. This office has 
concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
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Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have further found when a file is 
created as a result of a hospital stay, all the documents in the file referring to diagnosis and 
treatment constitute physician-patient communications or "[r]ecords of the identity, 
diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained 
by a physician." Open Records Decision No. 546 (1990). 

Upon review, we agree the information you have marked constitutes records of the identity, 
diagnosis, evaluation, or treatment of a patient by a physician that were created or are 
maintained by a physician and information obtained from a patient's medical records. 
Accordingly, the medical examiner's office must withhold the marked medical records under 
section 552.101 of the Government Code in conjunction with the MPA. 

Section 552.101 of the Government Code also encompasses information protected by 
section 773.091 of the Health and Safety Code, which provides in part: 

(a) A communication between certified emergency medical services 
personnel or a physician providing medical supervision and a patient that is 
made in the course of providing emergency medical services to the patient is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) Records of the identity, evaluation, or treatment of a patient by 
emergency medical services personnel or by a physician providing medical 
supervision that are created by the emergency medical services personnel or 
physician or maintained by an emergency medical services provider are 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(g) The privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 

Health & Safety Code § 773.091(a)-(b), (g). The remaining information contains records 
made and maintained by emergency medical services ("EMS") personnel. Upon review, we 
find section 773.091 is applicable to the information you have marked. Thus, with the 
exception of the information subject to section 773.091(g), which is not confidential, the 
medical examiner's office must withhold the marked EMS records under section 552.101 of 
the Government Code in conjunction with section 773. 091 (b) of the Health and Safety Code. 
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Section 552.108(b )(1) of the Government Code excepts from disclosure the internal records 
and notations of law enforcement agencies and prosecutors when their release would 
interfere with law enforcement and crime prevention. Gov't Code§ 552.108(b )(1 ); see also 
Open Records Decision No. 531at2 (1989). Section 552.108(b)(l) is intended to protect 
"information which, if released, would permit private citizens to anticipate weaknesses in a 
police department, avoid detection, jeopardize officer safety, and generally undermine police 
efforts to effectuate the laws of this State." City of Ft. Worth v. Cornyn, 86 S.W.3d 320, 327 
(Tex. App.-Austin 2002, no pet.). To demonstrate the applicability of this exception, a 
governmental body must meet its burden of explaining how and why release of the requested 
information would interfere with law enforcement and crime prevention. Open Records 
Decision No. 562 at 10 (1990). In Open Records Decision No. 506, this office determined 
the statutory predecessor to section 552.108(b) excepted from disclosure "cellular mobile 
phone numbers assigned to county officials and employees with specific law enforcement 
responsibilities." Open Records Decision No. 506 at 2 (1988). We noted the purpose of the 
cellular telephones was to ensure immediate access to individuals with specific law 
enforcement responsibilities and that public access to these numbers could interfere with that 
purpose. Id. 

You state the submitted information contains a cellular telephone number used by a 
Nieces County sheriffs deputy (the "deputy"). We have received correspondence from the 
deputy stating the cellular telephone number was used in the field for law enforcement 
purposes and release of the information would interfere with law enforcement responsibilities 
and jeopardize the deputy's safety. Based on these representation and our review, we 
conclude the medical examiner's office may withhold the cellular telephone number you 
have marked under section 552.108(b)(l) of the Government Code. Cf Open Records 
Decision No. 372 (1983) (law enforcement exception may be invoked by proper custodian 
of information that relates to criminal incident). 

In summary, the medical examiner's office must withhold the marked medical records under 
section 552.101 of the Government Code in conjunction with the MP A. With the exception 
of the information subject to section 773.09l(g), the medical examiner's office must 
withhold the marked EMS records under section 552.101 of the Government Code in 
conjunction with section 773 .091 (b) of the Health and Safety Code. The medical examiner's 
office may withhold the cellular telephone number you have marked under 
section 552.108(b)(l) of the Government Code. The remaining information must be 
released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://wv.w.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

rwqr~ 
Paige Lay 
Assistant Attorney General 
Open Records Division 

PL/bhf 

Ref: ID# 556188 

Enc. Submitted documents 

cc: 2 Requestors 
(w/o enclosures) 


