
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

March 13, 2015 

Ms. Sarah Parker 
Associate General Counsel 
Texas Department of Transportation 
125 East 11th Street 
Austin, Texas 78701-2483 

Dear Ms. Parker: 

OR2015-04878 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 556246. 

The Texas Department of Transportation (the "department") received two requests for 
information pertaining to an investigation of a named former employee, including 
performance reviews, training records, disciplinary records, conflict resolution records, and 
specified violence prevention program forms. You state the department will release some 
information to the requestor. You further state the department will redact information 
pursuant to section 552.130( c) of the Government Code and Open Records Decision No. 684 
(2009). 1 You claim the submitted information is excepted from disclosure under 
sections 552.101and552.102 of the Government Code. We have considered the exceptions 
you claim and reviewed the submitted representative sample of information. 2 

1Section 552.130(c) of the Government Code allows a governmental body to redact the information 
described in subsection 552. l 30(a) without the necessity of seeking a decision from the attorney general. 
See Gov't Code § 552. l 30(c). If a governmental body redacts such information, it must notify the requestor 
in accordance with section 552.130(e). See id. § 552. l 30(d), (e). Open Records Decision No. 684 is a previous 
determination to all governmental bodies authorizing them to withhold certain categories ofinformation without 
the necessity of requesting an attorney general decision. 

2We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 ( 1988), 497 ( 1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent that those records contain substantially different types of information than that submitted to this office. 
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Section 552. 101 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code§ 552.101. 
Section 552.101 encompasses information made confidential by judicial decision and the 
common-law physical safety exception. The Texas Supreme Court has recognized, for the 
first time, a common-law physical safety exception to required disclosure. Tex. Dep 't of Pub. 
Safety v. Cox Tex. Newspapers, L.P. & Hearst Newspapers, L.L.C., 343 S.W.3d 112, 118 
(Tex. 2011). Pursuant to this common-law physical safety exception, "information may be 
withheld [from public release] if disclosure would create a substantial threat of physical 
harm." Id. In applying this standard, the court noted "deference must be afforded" law 
enforcement experts regarding the probability of harm, but further cautioned, "vague 
assertions of risk will not carry the day." Id. at 119. 

You explain Exhibit C pertains to an investigation of a violation of the department's 
workplace violence policy that led to the termination of the named former employee. You 
argue ifthe information at issue was released, the department employees who witnessed the 
incident could be retaliated against and experience an increased threat of physical harm. 
Upon review, we find you have not demonstrated release of the information at issue would 
subject the employee witnesses to a substantial risk of physical harm. Accordingly, the 
department may not withhold any of the information at issue under section 552.101 of the 
Government Code in conjunction with the common-law physical safety exception. 

Section 552.101 of the Government Code also encompasses information that other statutes 
make confidential, such as the Americans with Disabilities Act ("ADA"). See 42 U.S.C. 
§§ 12101 et seq. Title I of the ADA requires information about the medical conditions and 
medical histories of applicants or employees be (1) collected and maintained on separate 
forms, (2) kept in separate medical files, and (3) treated as a confidential medical record. 
The federal Equal Employment Opportunity Commission (the "EEOC") has determined 
medical information for purposes of the ADA includes "specific information about an 
individual's disability and related functional limitations, as well as general statements that 
an individual has a disability or that an ADA reasonable accommodation has been provided 
for a particular individual." See Letter from Ellen J. Vargyas, Legal Counsel, EEOC, to 
Barry Kearney, Associate General Counsel, National Labor Relations Board, 3 
(Oct. 1, 1997). Upon review, we find the department must withhold the information we 
marked in Exhibit B under section 552.101 of the Government Code in conjunction with the 
ADA. 

Section 552. 102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). The Texas Supreme Court has held 
section 552. l 02(a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, the department must 
withhold the date of birth you marked under section 552.102(a) of the Government Code. 



Ms. Sarah Parker - Page 3 

In summary, the department must withhold the information we marked in Exhibit B under 
section 552.101 of the Government Code in conjunction with the ADA. The department 
must withhold the date of birth you marked under section 552.l 02(a) of the Government 
Code. The department must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Lauren Dahlstein 
Assistant Attorney General 
Open Records Division 

LMD/som 

Ref: ID# 556246 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


