
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

March 16, 2015 

Ms. Molly Cost 
Assistant General Counsel 
Office of General Counsel 
Texas Department of Public Safety 
P.O. Box 4087 
Austin, Texas 78773-0001 

Dear Ms. Cost: 

OR2015-04991 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 556581 (PIR# 14-4889). 

The Texas Department of Public Safety (the "department") received a request for any and 
all e-mails containing specified phrases sent to or received from any department e-mail 
address and eleven specified e-mail addresses. You state you are releasing some information. 
You claim the remaining information is excepted from disclosure under 
sections 552.101, 552.108, and 552.152 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

Initially, we note some of the requested information may have been the subject of previous 
requests for information, in response to which this office issued Open Records Letter 
Nos. 2014-18966 (2014) and 2015-04141 (2015). In these rulings, we determined the 
department may withhold the information at issue under section 552.108(b)(l)of the 
Government Code. We have no indication the law, facts, or circumstances on which the 
prior rulings were based have changed. Accordingly, the department may continue to rely 
on Open Records Letter Nos. 2014-18966 and 2015-04141 as previous determinations and 
withhold the identical information in accordance with those rulings. See Open Records 
Decision No. 673 at 6-7 (2001) (discussing criteria for first type of previous determination). 
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We will address the department's arguments against release of the submitted information that 
is not encompassed by Open Records Letter Nos. 2014-18966 and 2015-04141. 

Next, we must address the department's obligations under section 552.301 of the 
Government Code, which prescribes the procedures a governmental body must follow in 
asking this office to decide whether requested information is excepted from public 
disclosure. Pursuant to section 552.30l(b), a governmental body must ask for a decision 
from this office and state the exceptions that apply within ten business days of receiving the 
written request. See Gov't Code § 552.30l(b). You state the department received the 
request for information on November 19, 2014. We note on December 5, 2014, the 
department provided the requestor with a cost estimate pursuant to section 552.2615 of the 
Government Code, and required a deposit. See id. §§ 552.2615(a), .263(a). You inform us 
the department received payment of that cost on December 15, 2014. Thus, 
December 15, 2014 is the date on which the department is deemed to have received the 
request. See id. § 552.263( e) (if governmental body requires deposit or bond for anticipated 
costs pursuant to section 552.263, request for information is considered to have been 
received on date that the governmental body receives deposit or bond). You also inform this 
office the department was closed December 24 through December 26, 2014 and on 
January 1, 2015. We note this office does not count the date the request was received or 
holidays for the purpose of calculating a governmental body's deadlines under the Act. 
Accordingly, you were required to request a decision from this office by January 2, 2015. 
This office received the department's request for a ruling on January 7, 2015. We note the 
envelope in which the department's request for a ruling was submitted does not bear a 
discernible post office cancellation mark. See id. § 552.308(a)(l) (describing rules for 
calculating submission dates of documents sent via first class United States mail, common 
or contract carrier, or interagency mail). Further, you have not provided this office with 
satisfactory proof the department requested a ruling from this office within the ten business 
day deadline. See id. § 552.308(a)(2). Consequently, we determine the department failed 
to comply with the procedural requirements mandated by section 552.301 of the Government 
Code. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the requirements of section 552.301 results in the legal presumption the 
requested information is public and must be released unless a compelling reason exists to 
withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 
S.W.3d 342, 350 (Tex. App. -Fort Worth 2005, no pet.); Hancock v. State Bd. oflns., 797 
S.W.2d 379, 381-82 (Tex. App. -Austin 1990, no writ) (governmental body must make 
compelling demonstration to overcome presumption of openness pursuant to statutory 
predecessor to section 552.302); see also Open Records Decision No. 630 (1994). Generally, 
a compelling reason to withhold information exists where some other source of law makes 
the information confidential or where third party interests are at stake. Open Records 
Decision No. 150 at 2 (1977). Although you raise section 552.108 of the Government Code 
for the submitted information, this is a discretionary exception to disclosure that protects a 
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governmental body's interests and may be waived. See Open Records Decision Nos. 665 at 
2 n.5 (2000) (discretionary exceptions generally), 177 at 3 (1977) (statutory predecessor to 
section 552.108 subject to waiver). Therefore, the department may not withhold any of the 
submitted information under section 552.108. However, because sections 552.101, 552.130, 
and 552.152 of the Government Code can provide compelling reasons to withhold 
information, we will consider the applicability of these sections to the submitted 
information.1 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. This section encompasses part 23 of title 28 of the Code of 
Federal Regulations, which was established to regulate intelligence databases pertaining to 
certain criminal activities, such as drug trafficking and extortion, that involve a large number 
of participants over a broad geographical area. See 28 C.F.R. § 23.2 (providing background 
of part 23). The policy standards of part 23 are applicable to all criminal intelligence systems 
operating through support under the Omnibus Crime Control and Safe Streets Act 
of 1968, 42 U.S.C. § 3711, et seq. Id. § 23.3(a). For purposes of part 23, a criminal 
intelligence system "means the arrangements, equipment, facilities, and procedures used for 
the receipt, storage, interagency exchange or dissemination, and analysis of criminal 
intelligence information," and an intelligence project "means the organizational unit which 
operates an intelligence system on behalf of and for the benefit of a single agency or the 
organization which operates an interjurisdictional intelligence system on behalf of a group 
of participating agencies[.]" Id. § 23.3(b)(l), (5). 

The release of information within these criminal intelligence databases is governed by 
section 23.20 of part 23, which provides in relevant part the following: 

( e) A project or authorized recipient shall disseminate criminal intelligence 
information only where there is a need to know and a right to know the 
information in the performance of a law enforcement activity. 

(f)(l) Except as noted in paragraph (f)(2) of this section, a project shall 
disseminate criminal intelligence information only to law enforcement 
authorities who shall agree to follow procedures regarding information 
receipt, maintenance, security, and dissemination which are consistent with 
these principles. 

(2) Paragraph (f)(l) of this section shall not limit the dissemination 
of an assessment of criminal intelligence information to a government 

1The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 ( 1987), 480 ( 1987), 4 70 
(1987). 
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official or to any other individual, when necessary, to avoid imminent 
danger to life or property. 

Id. § 23 .20( e ), (f). For purposes of section 23 .20, "criminal intelligence information" means 
"data which has been evaluated to determine that it: (I) [i]s relevant to the identification of 
and the criminal activity engaged in by an individual who or organization which is 
reasonably suspected of involvement in criminal activity, and (ii) [m]eets criminal 
intelligence system submission criteria[.]" Id.§ 23.3(b)(3). We understand the information 
you have marked under section 552.101 was "acquired and maintained as part of a criminal 
intelligence system operated pursuant to 28 C.F.R. § 23.20." Thus, we conclude the 
information you have marked is confidential under section 23.20 and may be released only 
in accordance with that section. You state the requestor is not a member of a law 
enforcement authority. See id. § 23.20(±)(1). You further state the department does not 
believe disclosure to the requestor is necessary to avoid imminent danger to life or property. 
Id. § 23.20(±)(2). Therefore, we conclude the information you have marked must be withheld 
under section 552.101 of the Government Code in conjunction with section 23.20 of title 28 
of the Code of Federal Regulations. 

Section 552.101 of the Government Code also encompasses information protected by other 
statutes. As part of the Texas Homeland Security Act (the "HSA"), sections 418.176 
through 418.182 were added to chapter 418 of the Government Code. Section 418.177 of 
the Government Code provides as follows: 

Information is confidential if the information 

(1) is collected, assembled, or maintained by or for a governmental 
entity for the purpose of preventing, detecting, or investigating an act 
of terrorism or related criminal activity; and 

(2) relates to an assessment by or for a governmental entity, or an 
assessment that is maintained by a governmental entity, of the risk or 
vulnerability of persons or property, including critical infrastructure, 
to an act of terrorism or related criminal activity. 

Gov't Code§ 418.177. The fact that information may generally be related to emergency 
preparedness does not make the information per se confidential under the provisions of the 
HSA. See Open Records Decision No. 649 at 3 (1996) (language of confidentiality 
provisions controls scope of its protection). As with any confidentiality statute, a 
governmental body asserting this section must adequately explain how the responsive 
information falls within the scope of the provision. See Gov't Code§ 552.301(e)(l)(A) 
(governmental body must explain how claimed exception to disclosure applies). 
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You state portions of the information at issue relate to "ongoing operations by the 
[ d]epartment and other law enforcement agencies at the Texas border to detect, prevent, and 
respond to terroristic threats and other criminal activities." You assert release of the 
information at issue "would provide wrong-doers, drug traffickers, terrorists, and other 
criminals with invaluable information concerning the law enforcement efforts at the 
Texas border, allowing these groups to identify vulnerabilities and avoid detection." Based 
on your representations and our review, we find the information we have marked relates to 
an assessment of the vulnerabilities of persons or property to an act of terrorism or related 
criminal activity and is maintained by the department for the purpose of preventing, 
detecting, responding to, or investigating an act of terrorism or related criminal activity. 
Accordingly, the department must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 418.177 of the 
Government Code. 2 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov't Code§ 552.130. Upon review, we find portions 
of the submitted information consist of motor vehicle record information. Accordingly, the 
department must withhold the information we have indicated under section 552.130 of the 
Government Code. 

In summary, the department may continue to rely on Open Records Letter Nos. 2014-18966 
and 2015-04141 as previous determinations and withhold the identical information in 
accordance with those rulings. The department must withhold the information you have 
marked under section 552.101 of the Government Code in conjunction with section 23.20 
of title 28 of the Code of Federal Regulations. The department must withhold the 
information we have marked under section 552.101 of the Government Code in conjunction 
with section 418.177 of the Government Code. The department must withhold the 
information we have indicated under section 552.130 of the Government Code. 
The department must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattomeygcneral.gov/open/ 

2As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~~~~ 
Assistant Attorney General 
Open Records Division 

PL/bhf 

Ref: ID# 556581 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

su;: 
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