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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

March 18, 2015

Ms. Claudene Marshall :
Assistant General Counsel The ruling you have requested has been

The Texas A&M University System amended as a result of litigation and has
Office of General Counsel been attached to this document.

301 Tarrow Street, 6th Floor
College Station, Texas 77840-7896

OR2015-05186
Dear Ms. Marshall:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 558044 (TAMU 15-021).

Texas A&M University (the “university”) received a request for information related to the
university’s outsourced dining services, including information pertaining to the manager
running the outsourced dining services. We understand the university has released some of
the requested information and does not have information responsive to a portion of the
request.’ Although you take no position as to whether the submitted information is excepted
under the Act, you state release of the submitted information may implicate the proprietary
interests of Compass Group USA, Inc. (“Compass”). Accordingly, you state, and provide
documentation showing, you notified Compass of the request for information and of its right
to submit arguments to this office as to why the submitted information should not be
released. See Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990)
(statutory predecessor to section 552.305 permits governmental body to rely on interested
third party to raise and explain applicability of exception in the Act in certain circumstances).
We have received comments from Compass. We have reviewed the submitted information
and the submitted arguments.

'"The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).
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Compass states its information is excepted from disclosure under section 552.110 of the
Government Code.> Section 552.110 protects (1) trade secrets and (2) commercial or
financial information the disclosure of which would cause substantial competitive harm to
the person from whom the information was obtained. See Gov’t Code § 552.110.
Section 552.110(a) protects trade secrets obtained from a person and privileged or
confidential by statute or judicial decision. /d. § 552.110(a). The Texas Supreme Court has
adopted the definition of trade secret from section 757 of the Restatement of Torts, which
holds a trade secret to be:

any formula, pattern, device or compilation of information which is used in
one’s business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not simply
information as to single or ephemeral events in the conduct of the
business . ... A trade secret is a process or device for continuous use in the
operation of the business. . .. [It may] relate to the sale of goods or to other
operations in the business, such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 emt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 776 (Tex. 1958). In determining whether particular information constitutes a trade
secret, this office considers the Restatement’s definition of trade secret as well as the
Restatement’s list of six trade secret factors.> RESTATEMENT OF TORTS § 757 cmt. b. This
office must accept a claim that information subject to the Act is excepted as a trade secret
if a prima facie case for the exception is made and no argument is submitted that rebuts the

*Although Compass raises section 552.101 of the Government Code in conjunction with
section 552.110 of the Government Code, this office has concluded section 552.101 does not encompass other
exceptions found in the Act. See Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990).

*The Restatement of Torts lists the following six factors as indicia of whether information constitutes
a trade secret:

(1) the extent to which the information is known outside of [the company];

(2) the extent to which it is known by employees and other involved in [the company’s]
business;

(3) the extent of measures taken by [the company] to guard the secrecy of the information;
(4) the value of the information to [the company] and [its] competitors;

(5) the amount of effort or money expended by [the company] in developing the information;
(6) the ease or difficulty with which the information could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b; see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982),255 at 2 (1980).
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claim as a matter of law. See Open Records Decision No. 552 at 5 (1990). However, we
cannot conclude section 552.110(a) is applicable unless it has been shown the information
meets the definition of a trade secret and the necessary factors have been demonstrated to
establish a trade secret claim. Open Records Decision No. 402 (1983). We note pricing
information pertaining to a particular contract is generally not a trade secret because it is
“simply information as to single or ephemeral events in the conduct of the business,” rather
than “a process or device for continuous use in the operation of the business.”
RESTATEMENT OF TORTS § 757 cmt. b; see also Huffines, 314 S.W.2d at 776, Open Records
Decision Nos. 255 (1980), 232 (1979), 217 (1978).

Section 552.110(b) protects “[c]Jommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information atissue. /d.; see also Open Records Decision No. 661
at 5 (1999).

Compass objects to the release of its information under section 552.110(b) of the
Government Code. Compass relies on the test announced in National Parks & Conservation
Association v. Morton, 498 F.2d 765 (D.C. Cir. 1974), concerning the applicability of the
section 552(b)(4) exemption under the federal Freedom of Information Act to third-party
information held by a federal entity. See Nat’l Parks, 498 F.2d 765. Although this office
applied the National Parks test at one time to the statutory predecessor to section 552.110,
the Third Court of Appeals overturned that standard in holding National Parks was not a
judicial decision for purposes of former section 552.110. See Birnbaum v. Alliance of Am.
Insurers, 994 S.W.2d 766, 776 (Tex. App.—Austin 1999, pet. denied). Section 552.110(b)
now expressly states the standard to be applied and requires a specific factual demonstration
that the release of the information at issue would cause the business enterprise that submitted
the information substantial competitive harm. See ORD 661 at 5-6 (discussing Seventy-sixth
Legislature’s enactment of Gov’t Code § 552.110(b)).

Upon review, we find Compass has failed to demonstrate the release of any of the submitted
information would cause it substantial competitive harm. See ORDs 661 at 5-6 (for
information to be withheld under commercial or financial information prong of
section 552.110, business must show by specific factual evidence that substantial competitive
injury would result from release of particular information at issue), 319 at 3. Accordingly,
the university may not withhold any of the submitted information under section 552.110(b).

Compass asserts its information constitutes trade secrets under section 552.110(a) of the
Government Code. Upon review, we conclude Compass has failed to demonstrate any
portion of the submitted information meets the definition of a trade secret, nor has it
demonstrated the necessary factors to establish a trade secret claim for this information. See
Open Records Decision Nos. 402 (section 552.110(a) does not apply unless information
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meets definition of trade secret and necessary factors have been demonstrated to establish
trade secret claim). Therefore, the university may not withhold any of the submitted
information under section 552.110(a) of the Government Code. As no further exceptions
have been raised, the university must release the submitted information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

/7/\/\ 4 . é/‘\‘.
Nicholas A. Ybarra

Assistant Attorney General
Open Records Division

NAY/cbz
Ref: ID# 558044
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Matthew S. Burstein
Senior Corporate Counsel
Compass Group

3 International Drive

Rye Brook, New York 10573
(w/o enclosures)




Filed in The District Court

of Travis County, Texas

SC MAR 23 2016

Cause No. D-1-GN-15-001304 At . d

Velva L. Price, District Clerk

COMPASS GROUP USA, INC., by and
through its Chartwells Division,
Plaintiff,

IN THE DISTRICT COURT OF

V.

S
S
§
§
§

§ 201st JUDICIAL DISTRICT
KEN PAXTON, IN HIS OFFICIAL §
CAPACITY AS ATTORNEY GENERAL §
OF THE STATE OF TEXAS, and §
TEXAS A&M UNIVERSITY, §
Defendants. §

§ TRAVIS COUNTY, TEXAS

AGREED FINAL JUDGMENT

This cause is an action under the Public Information Act (PIA), Tex. Gov’t Code
ch. 552, in which Compass Group USA, Inc., by and through its Chartwells Division
(Compass), sought to withhold certain information from public disclosure. All matters
in controversy between Plaintiff Compass, and Defendant Ken Paxton, Attorney
General of Texas (Attorney General), and Defendant Texas A&M University arising
out of thi-s lawsuit have been resolved, and the parties agree to the entry and filing of
an agreed final judgment.

Texas Government Code section 552.325(d) requires the Court to allow a
requestor a reasonable period of time to intervene after notice is attempted by the
Attorney General. The Attorney General represents to the Court that in compliance
with section 552.325(c), the Attorney General sent a letter by electronic mail to the
requestor, Mr. Omar Ghannoum, on February 26, 2016 providing reasonable notice
of this setting. The requestor was informed of the parties’ agreement that Texas A&M

University must withhold the information at issue. The requestor was also informed
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of his right to intervene in the suit to contest Compass’s right to withhold the
information. The requestor has not filed a motion to intervene.

After considering the agreement of the parties and the law, the Court is of the
opinion that entry of an agreed final judgment is appropriate, disposing of all claims
between these parties.

IT IS THEREFORE ADJUDGED, ORDERED AND DECLARED THAT:

1. The information at issue is a one page chart containing budget data.
Texas A&M University must redact and withhold all information contained in the
chart except for the title “TAMU+C-Stores,” “FY2015,” and the row labeled “Total
Revenue” and corresponding budget data, pursuant to PIA section 552.104 and
Boeing Co. v. Paxton, 466 S.W.3d 831 (Tex. 2015).

2. Texas A&M University must withhold or release all other requested
information in compliance with Letter Ruling OR2015-05186. However, Letter Ruling
OR2015-05186 will not be considered a “previous determination” by the Office of the
Attorney General under PIA section 552.301(a), (f); and, if the precise information is
requested again, Texas A&M University may ask for a decision from the Attorney

General under Tex. Gov't Code § 552.301(g).

3. All court costs and attorney fees are taxed against the parties incurring
the same;
4. All relief not expressly granted is denied; and

Agreed Final Judgment
Cause No. D-1-GN-15-001304 Page 2 of 4
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5. This Agreed Final Judgment finally disposes of all claims between

Compass, Texas A&M University, and the Attorney General, and 1s a final judgment.

D
SIGNED the Z,fé day of

Agreed Final Judgment
Cause No. D-1-GN-15-001304

2016.

PR

IDING JUDGE
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AGREED:

.xg)g)l{UA DAVEY
-G{ Bar No. 35246, pro hac vice

THOMAS M. FARRELL

State Bar No. 06839250
McGuireWoods LLP o
600 Travis Street, Suite 7500
Houston, Texas 77002
Telephone: (713) 571-9191
Facsimile: (713) 571-9652
tfarrell@mcguirewoods.com

ATTORNEY FOR PLAINTIFF
COMPASS |

KIMBERLY FUCHS ¢
State Bar No. 24044140
Chtef, Open Records Litigation
Administrative Law Division

Office of the Attorney General of Texas
P.O. Box 12548, Capitol Station
Austin, Texas 78711-2548

Telephone: (512) 475-4195
Facsimile: (512) 320-0167
Kimberly.Fuchs@
texasattorneygeneral.gov

ATTORNEY FOR DEFENDANT
TEXAS A&M UNIVERSITY

Agreed Final Judgment
Cause No. D-1-GN-15-001304

ROSALIND L. HUNT

State Bar No. 24067108

Assistant Attorney General

Open Records Litigation

Administrative Law Division

P.O. Box 12548, Capitol Station

Austin, Texas 78711-2548

Telephone: (512) 475-4166

Facsimile: (512) 457-4677

Rosalind. Hunt@texasattorneygeneral.gov

ATTORNEY FOR DEFENDANT
ATTORNEY GENERAL
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