ATTORNEY GENERAL OF TEXAS

March 24, 2015

Ms. Yahitza Nunez

Assistant Criminal District Attorney
Civil Division

County of Hays

712 South Stagecoach Trail, Suite 2057
San Marcos, Texas 78666

OR2015-05565

Dear Ms. Nunez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 557191 (ORR# 14-0453).

The Hays County District Attorney’s Office (the “district attorney’s office”) received a
request for all information related to a specified case. You state the district attorney’s office
has released some of the requested information. You argue some of the requested
information does not consist of public information subject to the Act. In the alternative, you
claim the submitted information is excepted from disclosure under section 552.101 of the
Government Code. We have considered the submitted arguments and reviewed the
submitted information.

Initially, the district attorney’s office informs us some of the submitted information consists
of records obtained pursuant to a grand jury subpoena. Thus, we understand the district
attorney’s office to argue the information at issue is held by the district attorney’s office as
the agent of a grand jury and the information is not subject to the Act. The judiciary is
expressly excluded from the requirements of the Act. Gov’t Code § 552.003(1)(B). This
office has determined for purposes of the Act, a grand jury is a part of the judiciary and
therefore not subject to the Act. See Open Records Decision No. 411 (1984). Further,
records kept by a governmental body that is acting as an agent for a grand jury are considered
records in the constructive possession of the grand jury, and are also not subject to the Act.
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See Open Records Decisions Nos. 513 (1988), 411, 398 (1983). Thus, to the extent the
district attorney’s office holds the information at issue solely as an agent of the grand jury,
such information consists of records of the judiciary that are not subject to disclosure under
the Act and the district attorney’s office is not required to release that information in
response to the instant request. To the extent the district attorney’s office holds the
information at issue in its own capacity and not as an agent of the grand jury, we will address
the district attorney’s office’s arguments against its disclosure.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by statute,
such as the Medical Practice Act (“MPA”), subtitle B of title 3 of the Occupations Code,
which governs release of medical records. See Occ. Code §§ 151.001-168.202.
Section 159.002 of the MPA provides, in relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have further found when a file is
created as a result of a hospital stay, all the documents in the file referring to diagnosis and
treatment constitute physician-patient communications or “[rJecords of the identity,
diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained
- by a physician.” Open Records Decision No. 546 (1990).

Upon review, we agree the information at issue, which you have marked Exhibit B,
constitutes records of the identity, diagnosis, evaluation, or treatment of a patient by a
physician that were created or are maintained by a physician and information obtained from
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a patient’s medical records. Accordingly, the district attorney’s office must withhold Exhibit
B under section 552.101 of the Government Code in conjunction with the MPA.

A portion of the remaining information is excepted under section 552.1325 of the
Government Code.' Section 552.1325 provides as follows:

(a) In this section:

(1) “Crime victim” means a person who is a victim as defined by
Article 56.32, Code of Criminal Procedure.

(2) “Victim impact statement” means a victim impact statement under
Article 56.03,Code of Criminal Procedure.

(b) The following information that is held by a governmental body or filed
with a court and that is contained in a victim impact statement or was
submitted for purposes of preparing a victim impact statement is confidential:

(1) the name, social security number, address, and telephone number
of a crime victim; and

(2) any other information the disclosure of which would identify or
tend to identify the crime victim.

Gov’t Code § 552.1325. Upon review, we find the information we have marked within
Exhibit D consists of a victim impact statement as defined by article 56.03 of the Code of
Criminal Procedure. See Code Crim. Proc. art. 56.03. We also find that the victim, in this
instance, meets the definition of a crime victim under article 56.32 of the Code of Criminal
Procedure. See id. art. 56.32. Section 552.1325 is intended to protect the victim’s privacy.
See House Comm. on State Affairs, Bill Analysis, Tex. S.B. 1015, 78th Leg., R.S. (2003)
(provision intended to protect “best interests” of crime victims). Therefore, in most cases,
the district attorney’s office would be allowed to withhold only the victim’s identifying
information. In this instance, however, the requestor is aware of the identity of the victim.
Thus, withholding only the victim’s identifying information under section 552.1325 would
not effectuate the purpose of the statute. Accordingly, we conclude the district attorney’s

'The Office of the Attorney General will raise mandatory exceptions on behalfof'a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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office must withhold the victim impact statement we marked in Exhibit D in its entirety
under section 552.1325 of the Government Code.*

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right
to make certain kinds of decisions independently and (2) an individual’s interest in avoiding
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual’s autonomy within “zones of privacy” which include matters related
to marriage, procreation, contraception, family relationships, and child rearing and education.
Id. The second type of constitutional privacy requires a balancing between the individual’s
privacy interests and the public’s need to know information of public concern. /d. The scope
of information protected is narrower than that under the common law doctrine of privacy;
the information must concern the “most intimate aspects of human affairs.” /d. at S (citing
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After review of the
remaining information at issue, we find some of the remaining information, which we have
marked, implicates an individual’s privacy interests for purposes of constitutional privacy.
Therefore, the district attorney’s office must withhold the information we marked under
section 552.101 of the Government Code in conjunction with constitutional privacy.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). This office has found personal financial information not relating to a
financial transaction between an individual and a governmental body is excepted from
required public disclosure under common-law privacy. See, e.g., Open Records Decision
Nos. 545 (1990) (common-law privacy protects mortgage payments, assets, bills, and credit
history), 523 (1989) (common-law privacy protects credit reports, financial statements, and
other personal financial information), 373 (1983) (sources of income not related to financial
transaction between individual and governmental body protected under common-law
privacy). Upon review, we find some of the remaining information satisfies the standard
articulated by the Texas Supreme Court in Industrial Foundation. Therefore, the district
attorney’s office must withhold this information, which we have marked and noted, under
section 552.101 of the Government Code in conjunction with common-law privacy.
However, we find you have not demonstrated how any of the remaining information you seek

*As our ruling is dispositive for this information, we need not address your remaining arguments
against its disclosure.
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to withhold on this basis is highly intimate or embarrassing and not of legitimate public
concern. Thus, the district attorney’s office may not withhold any portion of the remaining
information under section 552.101 in conjunction with common-law privacy.

Section 552.101 ofthe Government Code also encompasses the common-law physical safety
exception. You argue the remaining information submitted as Exhibit D and the information
submitted as Exhibit E are excepted from required disclosure under section 552.101 of the
Government Code in conjunction with the common-law physical safety exception. In Cox,
the court recognized, for the first time, a separate common-law physical safety exception to
required disclosure that exists independent of the common-law right to privacy. Tex. Dep't
of Pub. Safety v. Cox Tex. Newspapers, L.P., 343 SW.3d 112, 118 (Tex. 2011). Pursuant
to this common-law physical safety exception, “information may be withheld [from public
release] if disclosure would create a substantial threat of physical harm.” Id. In applying this
new standard, the court noted “deference must be afforded” law enforcement experts
regarding the probability of harm, but further cautioned, “vague assertions of risk will not
carry the day.” Id. at 119.

You state the requestor in this case is an attorney for the defendant in the submitted records,
who is the ex-boyfriend of the victim, and you state the victim has expressed fear that the
defendant would seek revenge against her. Thus, you argue release of the information at
issue may cause additional harm to the victim. However, upon review, we find you have
failed to demonstrate how release of any portion of the remaining information would create
a substantial threat of physical harm to the individual at issue. Accordingly, the district
attorney’s office may not withhold any of the remaining information under section 552.101
of the Government Code in conjunction with the common-law physical safety exception.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Upon review, we find portions
of the remaining documents and portions of the submitted photographs consist of motor
vehicle record information. Accordingly, the district attorney’s office must withhold the
motor vehicle record information at issue, which we have marked and noted, under
section 552.130 of the Government Code.

In summary, to the extent the district attorney’s office holds the information at issue solely
as an agent of the grand jury, such information consists of records of the judiciary that are
not subject to disclosure under the Act and the district attorney’s office is not required to
release that information in response to the instant request. To the extent the district
attorney’s office holds the information at issue in its own capacity, the district attorney’s
office must (1) withhold Exhibit B under section 552.101 of the Government Code in
conjunction with the MPA; (2) withhold the information we marked in Exhibit D under
section 552.1325 of the Government Code; (3) withhold the information we marked under
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section 552.101 of the Government Code in conjunction with constitutional
privacy; (4) withhold the information we marked and noted under section 552.101 of the
Government Code in conjunction with common-law privacy; (5) withhold the information
we marked and noted under section 552.130 of the Government Code; and (6) release the
remaining information.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

[ WY

Claire V. Morris Sloan
Assistant Attorney General
Open Records Division
CVMS/som

Ref: ID# 557191

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*The information being released contains a social security number. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office. See Gov’t Code § 552.147(b).
Further, we note the requestor has a right of access to some of the information being released in this instance.
See Gov’t Code § 552.023(a) (governmental body may not deny access to person to whom information relates
or person’s agent on ground that information is considered confidential by privacy principles); Open Records
Decision No. 481 at 4 (1987) (privacy theories not implicated when individuals request information concerning
themselves). Thus, if the district attorney’s office receives another request for the same information from a
different requestor, the district attorney’s office must again seek a decision from this office.




