KEN PAXTON

ATTORNEY GENERAL OF TEXAS

March 30, 2015

Ms. Roxann Pais Cotroneo
City Attorney

City of Three Rivers

7121 Grape Arbor Drive
Corpus Christi, Texas 78414

OR2015-05992

Dear Ms. Cotroneo:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”™), chapter 552 of the Government Code. Your request was
assigned ID# 560052.

The Three Rivers Police Department (the “department”), which you represent, received a
request for information relating to officer-involved shootings since January 1, 2004. The
department claims the requested information is excepted from disclosure under
sections 552.103 and 552.111 of the Government Code. We have considered the claimed
exceptions and reviewed the submitted representative sample of information.'

Initially, we note the submitted information contains the Texas Commission on Law
Enforcement (“commission”) identification number of a peace officer.” In Open Records
Decision No. 581 (1990), this office determined certain computer information, such as source
codes, documentation information, and other computer programming, that has no
significance other than its use as a tool for the maintenance, manipulation, or protection of
public property is not the kind of information made public under section 552.021 of the

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.

*The Texas Commission on Law Enforcement Officer Standards and Education was renamed the Texas
Commission on Law Enforcement by the 83rd Legislature. See Act of May 6, 2013, 83rd Leg., R.S., ch. 93,
§ 1.01, 2013 Tex. Gen. Laws 174, 174.
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Government Code. We understand an officer’s commission identification number is a
unique computer-generated number assigned to peace officers for identification in the
commissioner’s electronic database, and may be used as an access device number on the
commission website. Accordingly, we find the commission identification number in the
submitted information does not constitute public information under section 552.002 of the
Government Code. Therefore, the submitted commission identification number is not
subject to the Act and the department is not required to release it to the requestor.’

We next note the submitted documents indicate the department has released the submitted
incident report and other information in response to previous requests for this information
under the Act. Section 552.007 of the Government Code provides if a governmental body
voluntarily releases information to any member of the public, the governmental body may
not withhold such information from further disclosure unless its public release is expressly
prohibited by law. See Gov’t Code 552.007; Open Records Decision Nos. 518 at 3
(1989), 400 at 2 (1983). Sections 552.103 and 552.111 of the Government Code are
discretionary and do not make information confidential under the Act. See Dallas Area
Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App—Dallas 1999, no
pet.) (governmental body may waive section 552.103); Open Records Decision Nos. 677
at 10 (2002) (attorney work-product privilege under section 552.111 is not compelling reason
to withhold information under section 552.302), 542 at 4 (1990) (statutory predecessor to
section 552.103 may be waived); see also Open Records Decision No. 522 (1989)
(discretionary exceptions in general). As such, sections 552.103 and 552.111 do not
expressly prohibit the release of the submitted information or make the information
confidential. Therefore, to the extent the department previously released any of the
submitted information to a member of the public, the department may not now withhold any
such information under section 552.103 or 552.111. To the extent the department did not
previously release the submitted information to a member of the public, we will address its
arguments against disclosure.

The submitted documents also indicate the requested information is part of completed
criminal and internal affairs investigations. Section 552.022(a)(1) of the Government Code
reads as follows:

Without limiting the amount or kind of information that is public information
under this chapter, the following categories of information are public
information and not excepted from required disclosure unless made
confidential under this chapter or other law:

*As we are able to make this determination, we need not address your argument against the disclosure
of this information.
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(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by Section 552.108].]

Gov’t Code § 552.022(a)(1). The department asserts the submitted information is excepted
from release under sections 552.103 and 552.111 of the Government Code. However, as
discussed above, these sections are discretionary and do not make information confidential
under the Act. See Dallas Area Rapid Transit, 4 S.W.3d at 475-76 (Tex.
App.—Dallas 1999, no pet.); ORD 677 at 10, 542 at 4. Therefore, the department may not
withhold the submitted information under section 552.103 or 552.111. However, the Texas
Supreme Court has held the Texas Rules of Civil Procedure are “other law” that make
information expressly confidential for the purposes of section 552.022. In re City of
Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). Sections 552.101, 552.117, 552.130,
and 552.137 of the Government Code make information confidential under the Act.*
Accordingly, we will consider the applicability of Texas Rule of Civil Procedure 192.5 and
sections 552.101, 552.117, 552.130, and 552.137 of the Government Code to the submitted
information.

For the purpose of section 552.022, information is confidential under rule 192.5 of the Texas
Rules of Civil Procedure only to the extent the information implicates the core work product
aspect of the work product privilege. Open Records Decision No. 677 at 9-10 (2002). Core
work product is defined as the work product of an attorney or an attorney’s representative
developed in anticipation of litigation or for trial that contains the attorney’s or the attorney’s
representative’s mental impressions, opinions, conclusions, or legal theories. Tex. R. Civ.
P. 192.5(a), (b)(1). Accordingly, in order to withhold attorney core work product from
disclosure under rule 192.5, a governmental body must demonstrate the material was (1)
created for trial or in anticipation of litigation and (2) consists of an attorney’s or the
attorney’s representative’s mental impressions, opinions, conclusions, or legal theories. /d.

The first prong of the work product test, which requires a governmental body to show the
information at issue was created in anticipation of litigation, has two parts. A governmental
body must demonstrate that (1) a reasonable person would have concluded from the totality
of the circumstances surrounding the investigation that there was a substantial chance that
litigation would ensue, and (2) the party resisting discovery believed in good faith that there
was a substantial chance that litigation would ensue and conducted the investigation for the
purpose of preparing for such litigation. See Nat 'l Tankv. Brotherton, 851 S.W.2d 193, 207
(Tex. 1993). A “substantial chance” of litigation does not mean a statistical probability, but
rather “that litigation is more than merely an abstract possibility or unwarranted fear.” Id.
at 204. The second prong of the work product test requires the governmental body to show
the documents at issue contain the attorney’s or the attorney’s representative’s mental
impressions, opinions, conclusions, or legal theories. Tex. R. Civ. P. 192.5(b)(1). A

“The Office of the Attorney General will raise mandatory exceptions on behalf ofa governmental body.
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987).
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document containing core work product information that meets both prongs of the work
product test is confidential under rule 192.5 provided the information does not fall within the
purview of the exceptions to the privilege enumerated in rule 192.5(c). Pittsburgh Corning
Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.—Houston [14th Dist.] 1993, orig.
proceeding).

Upon review, we find the department has failed to establish any of the submitted information
consists of privileged core attorney work product. Therefore, the department may not
withhold any of the submitted information under rule 192.5.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information section 611.002 of the Health and
Safety Code, which provides in part as follows:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining “patient” and
“professional”). Upon review, we find some of the submitted information, which we have
marked, consists of mental health records that are subject to chapter 611 of the Health and
Safety Code. Therefore, the department must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with section 611.002 of the
Health and Safety Code.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
addresses, home telephone numbers, emergency contact information, and social security
number of a peace officer, as well as information that reveals whether the peace officer has
family members, regardless of whether the peace officer complies with section 552.024 or
section 552.1175 of the Government Code.” Gov’t Code § 552.117(a)(2). The department
must withhold the information we have marked under section 552.117(a)(2) of the
Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is

*‘Peace officer” is defined by article 2.12 of the Texas Code of Criminal Procedure.
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excepted from public release. See Gov’t Code § 552.130. The department must withhold
the motor vehicle record information pertaining to living individuals, which we have marked,
under section 552.130 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c).
Section 552.137 does not apply to a government employee’s work e-mail address because
such an address is not that of the employee as a “member of the public,” but is instead the
address of the individual as a government employee. The e-mail addresses at issue do not
appear to be of a type specifically excluded by section 552.137(c). The department does not
inform us a member of the public has affirmatively consented to the release of any e-mail
address contained in the submitted materials. Therefore, the department must withhold the
e-mail addresses we have marked under section 552.137 of the Government Code.

To conclude, the department is not required to release the submitted commission
identification number. The department must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with section 611.002 of the
Health and Safety Code. The department must also withhold the information we have
marked under sections 552.117(a)(2), 552.130, and 552.137 of the Government Code. The
department must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Jamgy 7. Cggggeshall

Assigtant Attorney General
Opén Records Division

JLC/cbz
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Ref: ID# 560052
Enc. Submitted documents

c: Requestor
(w/o enclosures)




