KEN PAXTON

ATTORNEY GENERAL OF TEXAS

March 31, 2015

Mr. Donald R. Stout

Counsel for the City of Midlothian
Colvin & Stout, P.C,

P.O. Box 597

Ennis, Texas 75120

OR2015-06116
Dear Mr. Stout;

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 558345.

The Midlothian Police Department (the “department™), which you represent. received a
request for five categories of information pertaining to incidents involving employees who
discharged firearms that resulted in injury or death to a human being during a specified time
period.  You claim the requested information is excepted from disclosure under
sections 552.101, 552.102, and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

We will first address your claims under section 552.108 of the Government Code, as they are
potentially the most encompassing. Section 552.108 of the Government Code provides, in
part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from

[required public disclosure] if:

(1) release of the information would interfere with the detection,
investigation. or prosecution of crime][.]
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(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution]|.|

Gov’t Code § 552.108(a)(1), (b)(1). Subsection 552.108(a)(1) protects information if its
release would interfere with a particular pending criminal investigation or prosecution.
Subsection 552.108(b)(1) protects internal law enforcement and prosecution records, the
release of which would interfere with law enforcement and prosecution efforts in general.
See City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.)
(section 552.108(b)(1) protects information that if released would permit private citizens to
anticipate weaknesses in police department, avoid detection, jeopardize officer safety, and
generally undermine police efforts to effectuate state laws). A governmental body claiming
section 552.108 must reasonably explain how and why the release of the requested
information would interfere with law enforcement. See Gov’t Code § 552.301(e)(1)(A); see
also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). Section 552.108 is generally not
applicable to the records of an internal affairs investigation that is purely administrative in
nature and does not involve the investigation or prosecution of crime. See City of Fort
Worth, 86 S.W.3d 320; Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—EI Paso 1992, writ
denied) (statutory predecessor to section 552.108 not applicable to internal investigation that
did not result in criminal investigation or prosecution); see also Open Records Decision
No. 350 at 3-4 (1982).

You assert the submitted memorandum information is subject to sections 552.108(a)(1)
and 552.108(b)(1). We note the memorandum at issue relates to an internal affairs
investigation. However, you have failed to explain how the release of the information at
issue would interfere with a particular pending criminal investigation or prosecution.
Accordingly, we find the department has failed to demonstrate the applicability of
section 552.108(a)(1) to the submitted memorandum. Further, we find you have failed to
demonstrate how the release of any portion of this information would interfere with law
enforcement or prosecution efforts in general. Accordingly, the department may not
withhold the submitted memorandum under section 552.108(b)(1) of the Government Code.

You assert the remaining information is excepted under section 552.108(a)(1). We note this
information pertains to a criminal investigation that resulted in a conviction. You assert the
information at issue should be withheld under section 552.108(a)(1) because the defendant
“can still appeal his sentence.” Thus, we understand the department to argue the information
at issue pertains to a criminal prosecution that is pending because the defendant still has an
opportunity to appeal. However, we note a mere chance of an appeal is insufficient to
demonstrate the release of the submitted information will interfere with law enforcement
efforts. Thus, the department may not withhold any of the information at issue under
section 552.108(a)(1) of the Government Code.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. You raise section 552.101 in conjunction with the Health Insurance
Portability and Accountability Act of 1996 (“HIPAA”) for some of the submitted
information. At the direction of Congress, the Secretary of Health and Human Services
(“HHS”) promulgated regulations setting privacy standards for medical records, which HHS
issued as the Federal Standards for Privacy of Individually Identifiable Health Information.
See HIPAA, 42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards
for Privacy of Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 (“Privacy
Rule”); see also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the
releasability of protected health information by a covered entity. See 45 C.F.R. pts. 160, 164.
Under these standards, a covered entity may not use or disclose protected health information,
excepted as provided by parts 160 and 164 of the Code of Federal Regulations. 45 C.F.R.
§ 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. See Open Records
Decision No. 681 (2004). In that decision, we noted section 164.512 of'title 45 of the Code
of Federal Regulations provides a covered entity may use or disclose protected health
information to the extent such use or disclosure is required by law and the use or disclosure
complies with and is limited to the relevant requirements of such law. See 45 C.F.R.
§ 164.512(a)(1). We further noted the Act “is a mandate in Texas law that compels Texas
governmental bodies to disclose information to the public.” See ORD 681 at 8; see also
Gov’t Code §§ 552.002, .003, .021. We therefore held the disclosures under the Act come
within section 164.512(a). Consequently, the Privacy Rule does not make information
confidential for the purpose of section 552.101 of the Government Code. See Abbott v Tex.
Dep’t of Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006,
no pet.); ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule,
statutory confidentiality requires express language making information confidential).
Because the Privacy Rule does not make confidential information that is subject to disclosure
under the Act, the department may not withhold any portion of the information at issue on
that basis.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
“MPA™), which governs access to medical records. Occ. Code §§ 151.001-168.202.
Section 159.002 of the MPA provides:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient. is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.
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(¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002. Information that is subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004. Upon review,
we find none of the submitted information constitutes a record of the identity, diagnosis,
evaluation, or treatment of a patient by a physician that was created or is maintained by a
physician. Accordingly, the department may not withhold any of the submitted information
under section 552.101 in conjunction with the MPA.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov't Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336, 348 (Tex. 2010). Upon review, we find none of
the submitted information consists of a birth date of an employee. Accordingly, none of the
submitted information may be withheld under section 552.102(a).

Section 552.101 of the Government Code also encompasses section 11 of article 49.25 of the
Code of Criminal Procedure, which provides as follows:

(a) The medical examiner shall keep full and complete records properly
indexed, giving the name if known of every person whose death is
investigated, the place where the body was found, the date, the cause and
manner of death, and shall issue a death certificate. . . . The records may not
be withheld, subject to a discretionary exception under [the Act], except that
a photograph or x-ray of a body taken during an autopsy is excepted from
required public disclosure in accordance with [the Act], but is subject to
disclosure:

(1) under a subpoena or authority of other law; or

(2) if the photograph or x-ray is of the body of a person who died
while in the custody of law enforcement.

Crim. Proc. Code art. 49.25, § 11(a). We note some of the submitted information consists
of photographs of a decedent’s body that were taken during an autopsy. Upon review, we
find the photographs we have marked constitute autopsy photographs. We note neither of
the statutory exceptions to confidentiality is applicable in this instance. Accordingly, we find
the department must withhold the photographs we have marked under section 552.101 of the
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Government Code in conjunction with section 11 of article 49.25 of the Code of Criminal
Procedure.

Section 552.101 of the Government Code also encompasses section 411.153 of the
Government Code. Section 411.153 provides as follows:

(a) A DNA record stored in the DNA database is confidential and is not
subject to disclosure under [the Act].

(b) A person commits an offense if the person knowingly discloses to an
unauthorized recipient information in a DNA record or information related
to a DNA analysis of a sample collected under this subchapter.

(¢) An offense under this section is a state jail felony.
(d) A violation under this section constitutes official misconduct.

Id §411.153. A “DNA record” means the results of a forensic DNA analysis performed by
a DNA laboratory. See id. § 411.141(6)-(7). “Forensic analysis™ is defined as “a medical,
chemical. toxicologic, ballistic, or other expert examination or test performed on physical
evidence, including DNA evidence, for the purpose of determining the connection of the
evidence to a criminal action.” See Crim. Proc. Code art. 38.35(4): see also Gov’t Code
§ 411.141(10) (providing that “forensic analysis™ has meaning assigned by article 38.35).
A “DNA database™ means “one or more databases that contain forensic DNA records
maintained by the director of [DPS].” Gov’t Code § 411.141(5): see id. § 411.001(3).

The director of DPS is required to establish certain procedures for DNA laboratories. See
id. §§ 411 .142(h) (requiring director establish standards for DNA analysis), .144(a).
Section 411.144 of the Government Code provides that a DNA laboratory conducting a
forensic DNA analysis under subchapter G of chapter 411 shall comply with subchapter G
and the rules adopted under subchapter G. See id. § 411.144(d): 37 T.A.C. §§ 28.81, .82
(describing minimum standards by which forensic DNA laboratory must abide); see also
Gov’'t Code § 411.147(b). The director of DPS may release a DNA record in certain
instances, including to a criminal justice agency for criminal justice or law enforcement
purposes. See Gov’'t Code § 411.147(c).

Upon review, we find a portion of the remaining information consists of records relating to
DNA analyses of samples that appear to have been collected under subchapter G of
chapter 411 of the Government Code. We note this information is contained in records of
a criminal investigation and appears to be the result of forensic DNA analyses performed by
a DNA laboratory in accordance with DPS regulations. Therefore, the department must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with section 411.153 of the Government Code.
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We note the remaining information contains fingerprints. Section 552.101 also encompasses
section 560.003 of the Government Code. Section 560.003 provides that “[a] biometric
identifier in the possession of a governmental body is exempt from disclosure under [the
Act].” Id § 560.003; see also id. §§ 560.001(1) (defining “biometric identifier” to include
fingerprints), .002(1)(A) (governmental body may not sell, lease, or otherwise disclose
individual’s biometric identifier to another person unless individual consents to
disclosure), .003 (biometric identifiers in possession of governmental body exempt from
disclosure under the Act). We have marked the submitted fingerprints. You do not inform
us, and the submitted information does not indicate, section 560.002 permits the disclosure
of the marked fingerprint information in this instance. Therefore, the department must
withhold the information we have marked under section 552.101 in conjunction with
section 560.003 of the Government Code.

Section 552.101 of the Government Code also encompasses information other statutes make
confidential, such as section 773.091 of the Health and Safety Code. which provides in
relevant part:

(b) Records of the identity, evaluation, or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(b), (g). Except for the information specified in
section 773.091(g), emergency medical service (“EMS”) records are deemed confidential
under section 773.091 and may only be released in accordance with chapter 773 of the Health
and Safety Code. See id. §§ 773.091-.094. Upon review, we find the information we have
marked consists of EMS records subject to chapter 773. Thus, with the exception of the
information subject to section 773.091(g), which must be released, the department must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with section 773.091 of the Health and Safety Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id at 681-82. Types of information considered



Mr. Donald R. Stout - Page 7

intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987).

Upon review, we find the information we have marked satisfies the standard articulated by
the Texas Supreme Court in Industrial Foundation. Accordingly, the department must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy.

We note some of the remaining information is subject to section 552.130 of the Government
Code." Section 552.130 of the Government Code excepts from disclosure information that
relates to a motor vehicle operator’s license or driver’s license or a motor vehicle title or
registration issued by a Texas agency. or an agency of another state or country. See Gov't
Code § 552.130(a)(1)-(2). Upon review, we find the department must withhold the motor
vehicle record information we have marked under section 552.130 of the Government Code.

Section 552.136 of the Government Code states “[n]otwithstanding any other provision of
this chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Id. § 552.136.
Accordingly, we find the department must withhold the information we have marked under
section 552.136 of the Government Code.

Section 552.137 excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body.”
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). See id. § 552.137(a)-(c). The e-mail address at issue
is not a type specifically excluded by section 552.137(c). Accordingly. the department must
withhold the e-mail address we have marked under section 552.137 of the Government Code,
unless the owner of the e-mail address affirmatively consents to its disclosure.

In summary, the department must withhold information we have marked under
section 552.101 of the Government Code in conjunction with (1) section 11 of article 49.25
of the Code of Criminal Procedure; (2) section 411.153 of the Government Code; and (3)
section 560.003 of the Government Code. With the exception of the information subject to
section 773.091 (g), which must be released, the department must withhold the information
we have marked under section 552.101 of the Government Code in conjunction with
section 773.091 of the Health and Safety Code. The department must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy. The department must withhold the information we have marked
under sections 552.130 and 552.136 of the Government Code. The department must

'The Office of the Attorney General will raise mandatory exceptions on behalfof'a governmentalbody.
Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).
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withhold the e-mail address we have marked under section 552.137 of the Government Code,
unless the owner of the e-mail address affirmatively consents to its disclosure. The
remaining information must be released.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free. at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Singerely,

™ L

nnifer Luttrall
Assistant Attorney General
Open Records Division
JL/akg
Ref: ID# 558345

Enc.  Submitted documents

c: Requestor
(w/o enclosures)

*We note the remaining information contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. See Gov’t Code
§ 552.147(b)
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