ATTORNEY GENERAL OF TEXAS

April 1,2015

Mr. Matthew L. Grove
Assistant County Attorney
County of Fort Bend

401 Jackson Street, 3rd Floor
Richmond. Texas 77469

OR2015-06145
Dear Mr. Grove:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”™). chapter 552 of the Government Code. Your request was
assigned ID# 558191.

Fort Bend County Constable Precinct 3 (the “constable’s office™) received a request for (1)
specified policies and procedures: (2) memoranda pertaining to patrol operations and
procedures: and (3) employee evaluations for a specified time period. You claim the
submitted information is excepted from disclosure under sections 552.101 and 552.108 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note you have only submitted information responsive to items (1) and (2) of the
instant request. Therefore. to the extent information responsive to the remainder of the
request existed at the time the constable’s office received the request for information. we
assume you have released it to the requestor. If you have not released any such information,
you must do so at this time. See Gov't Code §§ 552.301, .302: Open Records Decision
No. 664 (2000) (noting it governmental body concludes no exceptions apply to requested
information, it must release information as soon as possible under circumstances).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law. either constitutional. statutory. or by judicial decision.” Gov’t
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Code § 552.101. Section 552.101 also encompasses section 58.007 of the Family Code,
which provides in relevant part:

(¢) Except as provided by Subsection (d). law enforcement records and files
concerning a child and information stored. by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm. kept separate from adult files
and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults: and

(3) maintained on a local basis only and not sent to a central state or
federal depository. except as provided by Subchapters B. D. and E.

Fam. Code § 58.007(c). Section 58.007(c) is applicable to records of juvenile delinquent
conduct or conduct indicating a need for supervision that occurred on or after
September 1. 1997. See id. § 51.03(a)-(b) (defining “delinquent conduct™ and “conduct
indicating a need for supervision™ for purposes of section 58.007). For purposes of
section 58.007(c). “child™ means a person who is ten vears of age or older and under
seventeen years of age at the time of the reported conduct. See id. § 51.02(2). Upon review,
we find the information we have marked in Exhibit B involves delinquent conduct or conduct
indicating a need for supervision that occurred after September 1, 1997. Further, it does not
appear that any of the exceptions in section 58.007 apply to this information. Accordingly.
the constable’s office must withhold the information we have marked under section 552.101
of the Government Code in conjunction with section 58.007(¢) of the Family Code.
However, we find you have failed to demonstrate how any of the remaining information in
Exhibit B involves a juvenile engaged in delinquent conduct or conduct indicating a need for
supervision as defined by the Family Code. Therefore, the remaining information in Exhibit
B may not be withheld under section 552.101 of the Government Code on that basis.

You state the information in Exhibits C and D is excepted under section 552.108(b) of the
Government Code, which provides the following:

(b) An internal record or notation of a law enforcement agency or
prosecutor that is maintained for internal use in matters relating to
law enforcement or prosecution is excepted from the requirements of
Section 552.021 if:
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(1) release of the internal record or notation would interfere with law
enforcement or prosecution;

(3) the internal record or notation:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(b)(1). (3). A governmental body raising section 552,108 must
reasonably explain the applicability of section 552.108. See id. § 552.301(e)(1)(A)
(governmental body must provide comments explaining why exceptions raised should apply
to information requested). Section 552.108(b)(1) is intended to protect “information which,
if released, would permit private citizens to anticipate weaknesses in a police department.
avoid detection, jeopardize officer safety. and generally undermine police efforts to
effectuate the laws of this State.” City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex.
App.—Austin 2002, no writ). To demonstrate the applicability of this exception. a
governmental body must meet its burden of explaining how and why release of the requested
information would interfere with law enforcement and crime prevention. Open Records
Decision No. 562 at 10 (1990). This office has concluded section 552.108(b) excepts from
public disclosure information relating to the security or operation of a law enforcement
agency. See, e.g.. Open Records Decision Nos. 531 (1989) (release of detailed use of force
guidelines would unduly interfere with law enforcement), 252 (1980) (section 552.108
designed to protect investigative techniques and procedures used in law enforcement), 143
(1976) (disclosure of specific operations or specialized equipment directly related to
investigation or detection of crime may be excepted). Section 552.108(b)(1) is not
applicable, however, to generally known policies and procedures. See, e.g., ORDs 531 at 2-3
(Penal Code provisions, common law rules, and constitutional limitations on use of force not
protected), 252 at 3 (governmental body failed to indicate why investigative procedures and
techniques requested were any different from those commonly known).

You state the information in Exhibit C consists of internal records used in matters relating
to law enforcement. You contend release of the information would interfere with law
enforcement efforts because “offenders would have detailed information as to how deputies
respond to and investigate certain types of incidents, thereby placing the deputies at a
disadvantage and giving the offender a better opportunity of evading arrest or detection.”
Based on your arguments and our review, we agree release of some of the information, which
we have marked, would interfere with law enforcement. Accordingly. the constable’s office
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may withhold the information we have marked under section 552.108(b)(1) of the
Government Code. However. we find you have not demonstrated how release of any of the
remaining information would interfere with law enforcement or crime prevention.
Consequently, the constable’s office may not withhold any of the remaining information in
Exhibit C under section 552.108(b)(1) of the Government Code.

Additionally, you state the information in Exhibit D reflects the mental impressions and legal
reasoning of the district attorney representing the state in criminal prosecutions and, thus, is
excepted from disclosure under section 552.108(b)(3). However, we find the constable’s
office has failed to demonstrate the information in Exhibit D consists of mental impressions,
opinions, conclusions or legal theories of an attorney or an attorney’s representative that were
created for trial or in anticipation of litigation. Therefore, we find you have failed to
demonstrate the information at issue is protected by section 552.108(b)(3). and the
constable’s office may not withhold it under section 552.108 of the Government Code.

In summary, the constable’s office must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 58.007(c) of the Family
Code. The constable’s office may withhold the information we have marked under
section 552.108(b)(1) of the Government Code. The constable’s office must release the
remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities. please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free. at (888) 672-6787.

Sincerely,

it

Cristian Rosas-Grillet
Assistant Attorney General
Open Records Division

CRG/cbz
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