
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

April 1, 2015 

Ms. Mary Ann Powell 
Counsel for the City of Hempstead 
Olson & Olson LLP 
2727 Allen Parkway, Suite 600 
Houston, Texas 77019-2133 

Dear Ms. Powell: 

OR2015-06230 

You ask whether certain information is subject to required public disclosure under the 
Public Infom1ation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 558384. 

The Hempstead Police Department (the "department"), which you represent, received a 
request for five categories ofinformation pertaining to incidents involving officers employed 
by the department who discharged firearms that resulted in injury or death to a human being 
during a specified time period. You claim the requested information is excepted from 
disclosure under sections 552.101, 552.102, 552.108, 552.1085, and 552.132 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Initially, we note you have redacted portions of the submitted information. We understand 
the department has redacted certain motor vehicle record information under 
section 552.130( c) of the Government Code, certain access device numbers under 
section 552.136(c) of the Government Code, social security numbers under 
section 552. l 47(b) of the Government Code, and the personal infonnation of peace officers 
pursuant to the previous determination issued by this office in Open Records Decision 
No. 670 (2001 ). 1 However, you do not assert, nor does our review of our records indicate, 

1Section 552.130(c) of the Government Code allows a governmental body to redact the information 
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general. 
See Gov't Code § 552.130( c ). If a governmental body redacts such infomrntion, it must notify the request or 
in accordance with section 552.130( e ). See id. § 552. l 30( d), ( e ). Section 552.136 of the Government Code 
permits a governmental body to withhold the information described in section 552.136(b) without the necessity 
of seeking a decision from this office. See id. § 552.136(c). If a governmental body redacts such information, 
it must notify the requestor in accordance with section 552.136( e ). See id. § 552.136( d), ( e ). 
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the department has been authorized to withhold the remaining redacted information without 
seeking a ruling from this office. See Gov't Code§ 552.301(a); Open Records Decision 
No. 673 (2000). Because we can discern the nature of the information that has been 
redacted, being deprived of this information does not inhibit our ability to make a ruling in 
this instance. Nevertheless, be advised that a failure to provide this office with requested 
information generally deprives us of the ability to detemline whether information may be 
withheld and leaves this office with no alternative other than ordering that the redacted 
information be released. See Gov't Code§§ 552.301(e)(l)(D) (governmental body must 
provide this office with copy of "specific information requested" or representative 
sample), .302. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Id 
§ 552.101. This section encompasses information protected by other statutes. 
Section 261.201(a) of the Family Code provides as follows: 

(a) [T]he following infom1ation is confidential, is not subject to public 
release under Chapter 552, Government Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or under 
rules adopted by an investigating agency: 

( 1) a report of alleged or suspected abuse or neglect made 
under this chapter and the identity of the person making the 
report; and 

(2) except as otherwise provided in this section, the files, 
reports, records, communications, audiotapes, videotapes, and 
working papers used or developed in an investigation under 
this chapter or in providing services as a result of an 
investigation. 

Fam. Code§ 261.201(a). Although you raise section 261.201 for the information you have 
marked, you have failed to demonstrate any portion of the information at issue was used or 
developed in an investigation of alleged or suspected child abuse or neglect under 
section 261.201(a)(2). Furthermore, you have not established the information at issue is a 
report of alleged or suspected abuse or neglect made under section 261.201 (a)(l ). See id 

Section 552. I 47(b) of the Government Code authorizes a governmental body to redact a living person's social 
security number from public release without the necessity of requesting a decision from this office under the 
Act. See id§ 552. 147(b). Open Records Decision No. 670 at 6 (200 I) authorizes all governmental bodies that 
are subject to the Act to withhold home addresses and telephone numbers, personal cellular telephone numbers, 
personal pager numbers, social security numbers, and family member infonnation of peace officers without the 
necessity of requesting attorney general decision under section 552.1l7(a)(2). See id. § 552.30 I (a); Open 
Records Decision No. 673(2001) (delineating circumstances under which attorney general decision constitutes 
previous determination under section 552.301 ). 
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§ 261.001(1), (4) (defining "abuse" and "neglect" for purposes of Fam. Code ch. 261). 
Therefore, the department may not withhold the information you have marked under 
section 552. l 01 of the Government Code in conjunction with section 261.201 of the Family 
Code. 

Next, we address your argument against disclosure under section 552. l 08 of the Government 
Code, as it is potentially the most encompassing. Section 552. l 08(a)(2) of the Government 
Code excepts from disclosure information concerning an investigation that concluded in a 
result other than conviction or deferred adjudication. Gov't Code § 552. I 08(a)(2). A 
governmental body claiming section 552. l 08(a)(2) must demonstrate the requested 
information relates to a criminal investigation that has concluded in a final result other than 
a conviction or deferred adjudication. See id. § 552.301 ( e) (governmental body must provide 
comments explaining why exceptions raised should apply to information requested). You 
state the information you have marked relates to concluded cases that did not result in 
convictions or deferred adjudications. Based on your representations, we conclude 
section 552.l 08(a)(2) is applicable to the information you have marked. 

Section 5 52.108 does not except from disclosure basic information about an arrested person, 
an arrest, or a crime. Id. § 552.108( c). Basic information refers to the information held to 
be public in Houston Chronicle Publishing Co. v. City of Houston, 531 S. W.2d 177 (Tex. 
Civ. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 
(Tex. 1976). See Open Records Decision No. 127 (1976) (summarizing types of information 
made public by Houston Chronicle). Thus, with the exception of basic information, which 
must be released, department may withhold the information you have marked pursuant to 
section 552.108(a)(2) of the Government Code.2 

Section 552.101 of the Government Code also encompasses laws that make criminal history 
record information ("CHRI") confidential. CHRI generated by the National Crime 
Information Center or by the Texas Crime Information Center is confidential under federal 
and state law. Title 28, part 20 of the Code of Federal Regulations governs the release of 
CHRI that states obtain from the federal government or other states. Open Records Decision 
No. 565 at 7 ( 1990). The federal regulations allow each state to follow its individual law 
with respect to CHRI it generates. Id. Section 411.083 of the Government Code deems 
confidential CHRI the Department of Public Safety ("DPS") maintains, except DPS may 
disseminate this information as provided in chapter 4 l 1, subchapter F of the Government 
Code. See Gov't Code § 411.083. Sections 411.083(b)(l) and 41 l.089(a) authorize a 
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release 
CHRI except to another criminal justice agency for a criminal justice purpose. Id. 
§ 4 l l .089(b )(1 ). Other entities specified in chapter 411 of the Government Code are entitled 
to obtain CHRI from DPS or another criminal justice agency; however, those entities may 
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127. 

2Asourrulingon this infonnation isdispositive, we need not address yourremainingargumentsagainst 
its disclosure. 
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Similarly, any CHRI obtained from DPS or any other criminal justice agency must be 
withheld under section 552.101 of the Government Code in conjunction with Government 
Code chapter 411, subchapter F. See id. § 411.082(2)(8) (term CHRI does not include 
driving record information). However, section 411.083 does not apply to active warrant 
information or other information relating to an individual's current involvement in the 
criminal justice system. Id.§ 41 l.081(b) (police department allowed to disclose information 
pertaining to person's current involvement with criminal justice system). Accordingly, the 
department must withhold the CHRI we marked under section 552.10 I of the Government 
Code in conjunction with chapter 411 of the Government Code and federal law. However, 
none of the remaining information consists of CHRI and it may not be withheld under 
section 552. l 01 on the basis of chapter 41 l. 

Section 552.101 of the Government Code also encompasses section 560.003 of the 
Government Code. Section 560.003 provides that " [a] biometric identifier in the possession 
of a governmental body is exempt from disclosure under [the Act]." Id. § 560.003; see also 
id. §§ 560.001 (1) (defining "biometric identifier" to include fingerprints), .002(1)(A) 
(governmental body may not sell, lease, or otherwise disclose indjvidual's biometric 
identifier to another person unless inilividual consents to disclosure), .003 (biometric 
identifiers in possession of governmental body exempt from disclosure under the Act). Upon 
review, we find none of the remaining information consists of biometric identifiers. 
Accordingly, none of the remaining information may be withheld under section 552.101 of 
the Government Code on the basis of section 560.003 of the Government Code. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the 
"MPA"), which governs access to medical records. Occ. Code §§ 151.001-168.202. 
Section 159.002 of the MPA provides: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives infonnation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. § 159.002. Information that is subject to the MPA includes both medical records and 
information obtained from those medical records. See id. §§ 159.002, .004. The information 
we have marked consists of medical records subject to the MP A. The department must 
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withhold the information we have marked under section 552.101 of the Government Code 
in conjunction with section 159.002 of the Occupations Code. However, none of the 
remaining information constitutes a record of the identity, diagnosis, evaluation, or treatment 
of a patient by a physician that was created or is maintained by a physician. Accordingly, the 
department may not withhold any of the remaining information under section 552.101 in 
conjunction with the MPA. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects infom1ation that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision 
No. 455 (1987). Further, this office has found that personal financial information not relating 
to the financial transaction between an individual and a governmental body is excepted from 
required public disclosure under common-law privacy. See Open Records Decision Nos. 600 
(1992), 545 (1990). 

Upon review, we find the information we have marked satisfies the standard articulated by 
the Texas Supreme Court in Industrial Foundation. Accordingly, the department must 
withhold the information we have marked under section 552.101 of the Government Code 
in conjunction with common-law privacy. However, although some of the remaining 
information at issue may be highly intimate or embarrassing, the public has a legitimate 
interest in the information. Therefore, none of the remaining information may be withheld 
under section 552. l 01 of the Government Code in conjunction with common-law privacy. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. Gov't Code§ 552.130(a)(l)-(3). As noted above, you state 
you will redact some of the submitted information pursuant to section 552.130 of the 
Government Code. However, we note the remaining responsive information contains 
additional information that is subject to section 552.130. Accordingly, the department must 
withhold the information we have marked under section 552.130 of the Government Code. 

In summary, with the exception of basic information, which must be released, the department 
may withhold the information you have marked pursuant to section 552.108(a)(2) of the 
Government Code. The department must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with ( 1) chapter 411 of the 
Government Code and federal law; (2) the MPA; and (3) common-law privacy. The 
department must withhold the information we have marked under section 552.130 of the 
Government Code. The remaining information must be released. 



Ms. Mary Ann Powell - Page 6 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This mling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requester. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
or! mling info.shtml, or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sin:ilPr~( 
J ifer Luttrall 
Assistant Attorney General 
Open Records Division 

JL/akg 

Ref: ID# 558384 

Enc. Submitted documents 

c: Requester 
(w/o enclosures) 


