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Dear Ms. Powell: 

OR2015-0625 1 

You ask whether certain information is subject to required public disclosure under the 
Public Infom1ation Act (the ··Act''), chapter 552 of the Government Code. Your request was 
assigned ID# 558386 (Reference No. COHM 15-00 I). 

The Humble Police Department (the .. department''), which you represent, received a request 
for five categories of information related to all incidents of department officer involved 
shootings during a specified period of time. You inform us you redacted information 
pursuant to sections 552.1 30(c)1 of the Government Code, 552.136(b)2 or the Government 
Code, and 552. 147(b)3 of the Government Code, and Open Records Decision Nos. 670 

'Section 552. l 30(c) of the Government Code allows a governmental body to redact the information 
described in subsection 552. I 30(a) without the necessity of seeking a decision from the auorney general. See 
Gov't Code § 552. I 30(c). If a governmental body redacts such information, it must notify the requestor in 
accordance with section 552. I 30(e). See id. § 552. I 30(d), (e). 

2Section 552. I 36{b) authorizes a governmental body to redact the information described in 
section 552. I 36(b) without the necessity ofseekingan auorney general decision. SeeGov" t Code § 552.136(b). 
If a governmental body redact such information, it must notify the requcstor in accordance with 
section 552. I 36(e). See id. § 552. I 36(d). {e). 

3Section 552.147(b) of the Govemmenr Code authorizes a governmental body to redact a living 
person ·s social security number from public release without the necessity of requesting a decision from this 
office under the Act. Gov't Code § 552.147(b). 
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(2001)4 and 684 (2009).5 We also understand you redacted information pursuant to 
section 552. l l 75(t)6 of the Government Code. You claim the submitted information is 
excepted from disclosure under sections 552.101, 552. l 02, 552.108, 552. 1085, and 552.130 
of the Government Code. Additionally, you state you notified a third pai1y of the request for 
inforn1ation and of the right to submit comments to this office stating why the submitted 
information should or should not be released.7 See Gov't Code§ 552.304 (interested party 
may submit written comments stating why infonnation should or should not be released.) 
We have considered the exceptions you claim and reviewed the submitted information. 

Initially, we note a portion of the submitted information, which we have marked, is not 
responsive to the present request for information because it was created after the department 
received the request. This ruling does not address the public availability of non-responsive 
information, and the department need not release non-responsive infonnation to the 
requestor. 

Section 552.l 08(a)(2) of the Government Code excepts from disclosure info1mation 
concerning an investigation that concluded in a result other than conviction or deferred 
adjudication. Gov't Code § 552.108(a)(2). A governmental body claiming 
section 552.108(a)(2) must demonstrate the infom1ation at issue relates to a criminal 
investigation that has concluded in a final result other than conviction or deferred 
adjudication. See id. §§ 552.108(a)(2), .30 l(e)(l )(A). However, section 552.108 is generally 
not applicable to records of an internal affairs investigation that is purely administrative in 
nature and does not invo lve the criminal investigation or prosecution of a lleged misconduct. 
See. e.g., Morales v. Ellen, 840 S.W.2d 519, 526 (Tex. App.- EI Paso 1992, writ denied) 
(statutory predecessor to section 552. l 08 not applicable to internal investigation that did not 
result in criminal investigation or prosecution); see also City of Fort Worth v. Cornyn, 86 
S.W.3d 320, 329 (Tex. App.- Austin 2002, no pet.) (section 552. l 08 generally not 
applicable to Jaw enforcement agency's personnel records); Open Records Decision No. 350 
at 3-4 (1982). You state the information regarding case number 09-3066 pertains to a case 

40pen Records Decision No. 670 authorizes all governmental bodies to withhold the current and 
fonner home addresses and telephone numbers, personal cellular telephone and pager numbers, social securi ty 
numbers, and family member information of peace officers under section 552.1 I 7(a)(2) of the Government 
Code without the necessity of requesting an attorney general decision. ORD 670 at 6. 

50pen Records Decision No. 684 is a previous determination to all governmental bodies authorizing 
them to withhold certain categories of information without the necessity of requesting an artorney general 
decision. 

6Section 552.1 I 75(t) of the Government Code authorizes a governmental body to redact under 
section 552. l l 75(b), without the necessity of requesting a decision from this office, the home addresses and 
telephone numbers, emergency contact infonnation, social security number, date of birth, and fam ily member 
information of a peace office as defined by article 2.12 of the Code of Criminal Procedure who properly elects 
to keep this information confidential. See Gov't Code§ 552. l l 75(b), (t). 

7As of the date of this letter, we have not received comments from the third party. 
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that concluded in a result other than conviction or deferred adjudication. Therefore, we agree 
section 552.108(a)(2) is applicable to the information we have marked. However, we find 
you have not demonstrated how the remaining information relates to a cr1minal investigation 
that concluded in a result other than conviction or deferred adjudication. Therefore, the 
department may not withhold the remaining information at issue under section 552. 108(a)(2) 
of the Government Code. 

We note section 552.108 does not except from disclosure basic information about an arrested 
person, an arrest, or a crime. Id. § 552.108( c ). Basic infonnation refers to the informat ion 
held to be public in Houston Chronicle Publishing Co. v. City of Houston, 531 S. W.2d 177 
(Tex. Civ. App.-Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536 S. W.2d 559 
(Tex. 1976). See Open Records Decision No. 127 at 3-4 (1976) (summarizing types of 
information deemed public by Houston Chronicle). We note basic information does not 
include information subject to section 552.130 of the Government Code. Thus, with the 
exception of basic information, the department may withhold the information we have 
marked under section 552. l08(a)(2) of the Government Code.8 

Section 552.130 provides info1mation relating to a motor vehicle operator's or driver's 
license or permit, a motor vehicle title or registration, or a personal identification document 
issued by an agency of Texas or another state or country is excepted from pub I ic release. 
Gov't Code§ 552.130(a). We have marked information within the remaining documents the 
department must withhold under section 552. 130 of the Government Code. Additionally, 
we find some of the submitted video and audio recordings contain information subject to 
section 552.130. You inform us the department does not have the technological capability 
to redact the motor vehicle record information from the recordings at issue. Accordingly, the 
department must withhold the video recordings we have indicated in their entireties under 
section 552.130.9 However, because the department had the ability to copy the submitted 
audio recordings for our review, we believe the department has the capability to produce a 
copy of only the non-confidential portions of the audio recordings. Therefore, we find the 
department must withhold the motor vehicle record information we have indicated in the 
submitted audio recordings, as well as the information we have indicated in the submitted 
photographs, under section 5 5 2.130 of the Government Cod~. However, we ti nd none of the 
remaining information at issue consists of information subject to section 552. 130. 
Accordingly, the department may not withhold any of the remaining information under 
section 552.130 of the Government Code. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional , statutory, or by judicial decision." Gov ' t 

8As our ruling is dispositive for this information, we need not address your remaining arguments 
against its disclosure. 

9As our ruling is dispositive for this information, we need not address vour remainin!?. arouments • ~ 0 

against its disclosure. 
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Code § 552.101. This section encompasses in formation protected by other statutes, including 
section 11 of article 49.25 of the Code of Criminal Procedure, which provides as follows: 

(a) The medical examiner shall keep full and complete records properly 
indexed, giving the name if known of every person whose death is 
investigated, the place where the body was found, the date. the cause and 
manner of death, and shall issue a death certificate .... The records may not 
be withheld. subject to a discretionary exception under [the Actl. except that 
a photograph or x-ray of a body taken during an autopsy is excepted from 
required public disclosure in accordance with [the Act], but is subject to 
disclosure: 

( I) under a subpoena or authori ty of other law; or 

(2) if the photograph or x-ray is of the body of a person who died 
while in the custody of law enforcement. 

Crim. Proc. Code art. 49.25, § 11 (a). We note some of the remaining in formation consists 
of photographs and x-rays of a decedent's body taken during an autopsy. You do not indicate 
either of the statutory exceptions to confidentiality is applicable in this instance. 
Accordingly, we find the department must withhold the photographs and x-rays we have 
indicated under section 552.101 of the Government Code in conjunction with section 11 of 
article 49.25 of the Code of Criminal Procedure.10 

Section 552. I 0 I of the Government Code also encompasses laws that make criminal history 
record information ( .. CHRl'") confidential. CHRl generated by Lhe National Crime 
Information Center ("'NCIC") or by the Texas Crime lnfom1ation Center is confidential under 
federal and state law. CHRl means •'information collected about a person by a criminal 
justice agency that consists of identifiable descriptions and notations of arrests. detentions. 
indictments, informations, and other formal criminal charges and their dispositions." Gov' t 
Code§ 411 .082(2). Title 28, part 20 of the Code of Federal Regulations governs the release 
of CHRI obtained from the NCIC network or other states. See 28 C.F.R. § 20.2 1. The 
federal regulations allow each state to fo llow its individual law with respect to CHRI it 
generates. Open Records Decision No. 565 at 7 ( 1990). Section 41 1.083 of the Government 
Code deems confidential CHRJ the Texas Department of Public Safety (""DPS .. ) maintains, 
except DPS may disseminate this information as provided in chapter 411 . subchapter F or 
the Government Code. See Gov' t Code § 41 1.083. Section 4 I I .083(b )( I) and 4 l 1.089(a) 
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may 
not release CHRI except to another criminal justice agency for a criminal j ustice purpose. 
Id. § 4 l l.089(b)( I). Thus, any CHRI obtained from DPS or any other criminal j ustice 
agency must be withheld under section 552. 10 I of the Government Code in conjunction with 

'
0As our ruling is disposi tive fo r this in formation, we need not address your remaining argument 

against its disclosure. 
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Government Code chapter 4 11 , subchapter F. We note section 411.083 does not apply to 
active warrant information or other information relating to one's current inYolvement with 
the criminal justice system. See id. § 41 1.081 (b) (pol ice department allowed to disclose 
information pertaining to person's current involvement in the criminal justice system). We 
also note the tem1 CHRT does not include driving record information. See id. 
§ 41 1.082(2)(8 ). Upon review, we find you have fa iled to demonstrate how any of the 
remaining information at issue consists of confidential CHRJ. Therefore, the department 
may not withhold the remaining information under section 552.1 01 on this basis. 

Section 552. l 0 I of the Government Code also encompasses section 4 11 .153 of the 
Government Code. Section 411.153 provides as follows: 

(a) A DNA record stored in the DNA database is confidential and is not 
subject to disclosure under [the Act]. 

(b) A person commits an offense if the person knowingly discloses to an 
unauthorized recipient information in a DNA record or information related 
to a DNA analysis of a sample co llected under this subchapter. 

(c) An offense under this section is a state jail felony. 

(d) A violation under this section constitutes official misconduct. 

id § 4 11 .153. A "DNA record" means the results of a forensic DNA analysis performed by 
a DNA laboratory. See id § 411. l 4 l (6)-(7). ''Forensic analysis" is defined as .. a medical. 
chemical, toxicologic, ballistic, or other expert examination or test performed on physical 
evidence, including DNA evidence. for the purpose of determining the connection of the 
evidence to a criminal action." See Crim. Proc. Code art. 38.35(4); see also Gov't Code 
§ 411.1 41 (10) (providing that "forensic analysis" has meaning assigned by artic le 38.35). 
A --DNA database'' means ·'one or more databases that contain forensic DNA records 
maintained by the director of [DPS].'. Gov· t Code § 411.141 (5); see id. § 4 11.00 l (3). 

The director of DPS is required to establ ish certain procedures for DNA laboratories. See 
id. §§ 41 1 .142(h) (requiring director establish standards for DNA analysis), .144(a). 
Section 41 1.144 of the Government Code provides that a DNA laboratory conducting a 
forensic DNA analysis under subchapter G of chapter 4 11 shal l comply with subchapter G 
and the rules adopted under subchapter G. See id. § 4l 1. l 44(d); 37 T.A.C. §§ 28.81. .82 
(describing minimum standards by which forensic DNA laboratory must abide); see also 
Gov't Code § 41 l .147(b). The director of DPS may release a DNA record in certain 
instances, including to a criminal justice agency for criminal justice or law enforcement 
purposes. See Gov't Code§ 411.147(c). 

Upon review. we fi nd some of the remaining information consists ofrecords relating to DNA 
analyses of samples that appear to have been collected under subchapter G of chapter 4 1 I 



Ms. Mary Ann Powell - Page 6 

of the Government Code. We note this information is contained in records of criminal 
investigations and appears to be the result of forens ic DNA analyses performed by a DNA 
laboratory in accordance with DPS regulations. Therefore, the department must withho ld 
the information we have marked under section 552.101 of the Government Code in 
conj unction with section 411.153 of the Government Code. 

Section 552.101 of the Government Code also encompasses chapter 772 of the Health and 
Safety Code, which.authorizes the development oflocal emergency communication di stricts. 
Section 772.118 of the Health and Safety Code applies to an emergency communication 
district for a county with a population of more than 3 .3 million and makes confidential the 
originati ng telephone numbers and addresses of9- I - I callers provided by a service supplier. 
See Health & Safety Code §§ 772. l 04, .118; see also Open Records Decision No. 649 at 2 
(1996). You have marked the telephone numbers and addresses of9- l -l callers you seek to 
withho ld. The City of Humble (the "city") is in Harris County, which we understand has a 
population over 3.3 mill ion, and you inform us the city is pa11 of an emergency 
communication district established under section 772.118. Therefore, we conclude the 
department must withhold the marked telephone numbers and addresses under 
section 552.101 of the Government Code in conjunction with section 772.118 of the Health 
and Safety Code, if they were furnished by a 9- 1-1 service supplier. If the marked 
information was not provided by a 9-1-1 service supplier, it may not be withheld under 
section 552.101 in conjunction with section 772.118. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act 
("MP A"), subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. Section 159 .002 of the MP A provides, in relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives info1mation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalt~ may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code§ 159.002(a)-(c). Informat ion subject to the MPA includes both medical records 
and info1mation obtained from those medical records. See id.§§ 159.002, .004. This office 
has concluded the protection afforded by section 159.002 extends only to records created by 
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either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information 
we have marked consists of medical records. Accordingly, the department must withhold 
the information we have marked under section 552. 10 I of the Government Code in 
conjunction with the MPA. However, we find none of the remaining information at issue 
consists of a physician-patient communication or a record of the identity, diagnosis. 
evaluation, or treatment of a patient by a physician that was created or is maintained by a 
physician. Therefore. no portion of the remaining infom1ation may be withheld under 
section 552.1 0 I of the Government Code in conjunction with the MP A. 

Section 552. 101 of the Government Code also encompasses the doctrine of common-law 
pri vacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd.. 540 
S. W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy. 
both prongs of chis test must be satisfied. id. at 68 1-82. The types of information considered 
intimate and emba1Tassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical 
infonnation are generally higbJy intimate or embarrassing. See Open Records Decision 
No. 455 ( 1987). However, this office has noted the public has a legitimate interest in 
information relating to those who are involved in law enforcement. See, e.g., Open Records 
Decision No. 562 at I 0 ( 1990) (personnel file infonnation does not involve mosr intimate 
aspects of human affai rs but in fact touches on matters of legitimate public concern). 
Further, we note the public has a legitimate interest in knowing the details of a crime. See 
Lowe v. Hearst Communications. inc., 487 f.3d 246, 250 (5 th Cir. 2007) (noting a 
"legitimate public interest in facts tending to support an allegation of criminal activity"' 
(citing Cine/ v. Connick, 15 F.3d 1338,1345-46 (1994)). Upon review. we find no portion 
of the remaining information is highly intimate or embaLTassing and of no legi timate public 
concern. Accordingly, the department may not withhold any of the remaining information 
under section 552. 10 I of the Government Code in conjunction with common-law privacy. 

Section 552. 102(a) of the Government Code excepts from disclosure .. information in a 
personnel tile. the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy... Gov't Code § 552. 102(a). The Texas Supreme Court held 
section 552. 102(a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas ComptrollerofPublic Accounts. Tex. Comptroller of Pub. Accounts v. 
Aflorney Gen. of Tex., 354 S.W.3d 336 (Tex. 20 I 0). Thus, under the Texas Comptroller 
decision, section 552.102(a) is applicable to the birth date of an employee of a governmental 
body in a record maintained by the employer in an employment context. We find some of 
the infonnation you have marked under section 552. l 02 is not held by the department in an 
employment contex t. Therefore, we conclude that information is not subject to 
section 552. I 02(a) of the Government Code. and the department may not withhold it on that 
basis. However. upon review. we find the department must withhold the dates of birth we 
have marked under section 552. l 02(a) of the Govenunent Code. 
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Section 552. 108(b) excepts from di sclosure "[a]n internal record or notation of a law 
enforcement agency or prosecutor that is maintained for internal use in matters relating to 
law enforcement or prosecution ... if ( 1) release of the internal record or notation would 
interfere with law enforcement or prosecution(.]"' Gov·r Code§ 552. l 08(b)( I). This section 
is intended to protect ·'i nformation which. if re leased, would permit private c itizens to 
antic ipate weaknesses in a police department, avoid detection, j eopardize officer safety, and 
generally undennine police efforts to effectuate the laws of this State." City of Fort Worth v. 
Cornyn, 86 S.W.3d 320, 327 (Tex. App.- Austin 2002, no pet.). Tnis office has concluded 
this provision protects certain kinds of information, the disclosure of which might 
com promise the security or operations of a law enforcement agency. See, e.g., Open Records 
Decision Nos. 531 at 3-4 (1989) (detai led guidelines regarding police department's use of 
force policy). 508 at 3-4 ( 1988) (information relating to future transfers of prisoners). 4 13 
(1984) (sketch showing security measures for forthcoming execution). However, to claim 
this aspect of section 552.108 protection a governmental body must meet its burden of 
explaining how and why release of the information at issue would interfere with law 
enforcement and crime prevention. Open Records Decision No. 562 at l 0 ( 1990). Further, 
commonly known policies and techniques may not be withhe ld under section 552.108. See. 
e.g., Open Records Decision Nos. 53 1 at 2-3 (former section 552.108 does not protect Penal 
Code provisions, common-law rules, and constitutional limitations on use of force). 252 at 3 
(1980) (governmental body did not meet burden because it did not indicate why investigative 
procedures and techniques submitted were any different from those commonly known with 
law enforcement and crime prevention). To prevail on its cla im that section 552.108(b)( I) 
excepts information from disclosure, a law-enforcement agency must do more than merely 
make a conclusory assertion that releasing the infonnation would interfere with law 
enforcement. The determination of whether the release of particular records would interfere 
with law enforcement is made on a case-by-case basis. Open Records Decision No. 409 at 2 
( 1984). Upon review, we find you have fa iled to demonstrate release of the information you 
have marked under section 552.108(b)( J) would interfere with law enforcement or crime 
prevention. Accordingly, the department may not withhold any of the information you have 
marked under section 552.108(b)( l ) of the Government Code. 

Section 552.1085 of the Government Code provides. in part: 

(c) A sensitive crime scene image in the custody of a governmental body is 
confidential and excepted from the requirements or Section 552.021 and a 
governmental body may not pennit a person to view or copy the image except 
as provided by this section. This section applies to any sensitive crime scene 
image regardless of the date that the image was taken or recorded. 

Gov' t Code§ 552.1085(c). For pw-poses of section 552. 1085, ·'sensitive crime scene image" 
means '·a photograph or video recording taken at a crime scene. contained in or paii of a 
closed criminal case, that depicts a deceased person in a state of di smernbem1ent, 
decapitation, or similar mutilation or that depicts the deceased person's genitalia." See id. 
§ 552. 1085(a)(6). Upon review, we find the remaining information at issue does not consist 
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of sensitive crime scene images for the purposes of section 552. l 085. Accordingly, the 
department may not withhold any portion of the remaining information at issue under 
section 552.1085(c) of the Government Code. 

Section 552. I 175 of the Government Code protects the home address, home telephone 
number, emergency contact information, date of birth, social security number, and family 
member infom1ation of certain individuals, when that infom1ation is held by a governmental 
body in a non-employment capacity and the individual elects to keep the information 
confidential. id. § 552.1175. We note section 552.1175 is also applicable to personal 
cellular telephone numbers, provided the cellular telephone service is not paid for by a 
governmental body. See Open Records Decision No. 506 at 5-6 (1988). We have marked 
and indicated infom1ation pertaining to peace officers that is not held in an employment 
capacity by the department. To the extent the peace officers elect to restrict access to the 
information we have marked and indicated in accordance with section 552.1175(b), the 
department must withhold this information under section 552.1175 of the Government Code; 
however, the department may only withhold the marked cellular telephone number if the 
cellular telephone service is not paid for by a governmental body. To the extent the peace 
officers whose information is at issue do not e lect to restrict access to this information in 
accordance with section 552. l l 75(b), the department may not withhold it under 
section 552.1175 of the Government Code. You state the department does not have the 
technological capability to redact information subject to section 552.1175 from the video 
recording at issue. Therefore, if the individual at issue elects to keep his information 
confidential, we agree the department must withhold the video recording at issue in its 
entirety under section 552. 1175 of the Government Code. 

In summary, the department may withhold the information we have marked under 
section 552. l 08(a)(2) of the Government Code. The department must witW1old the 
information we have marked and indicated under section 552.130 of the Government Code. 
The department must withhold under section 552.10 I of the Government Code 1) the 
information we have indicated in conjunction with section 11 of article 49.25 of the Code 
of Criminal Procedure, 2) the information we have marked in conjunction with 
section 411 .153 of the Government Code, 3) the telephone numbers and addresses of 9- 1-1 
callers you have marked in conjunction with section 772.118 of the Health and Safety Code 
if that information was furnished by a 9-1-1 service supplier, and 4) the information we have 
marked in conjunction with the MPA. The department must withhold the dates of birth we 
have marked under section 552.102(a) of the Government Code. The department must the 
.information we have marked and indicated under section 552.1175 of the Government Code, 
to the extent the peace officers at issue elect to restrict access to their information in 
accordance with section 552.1 l 75(b) of the Government Code; however, the department may 
only withhold the marked celluJar telephone nwnber if the cellular telephone service is not 
paid for by a governmental body. The department must release the remaining responsive 
information. 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Kristi L. Godden 
Assistant Attorney General 
Open Records Division 

KLG/cz 

Ref: ID# 558386 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Joaquin Carlon 
1414 Bringhurst 
Houston, Texas 77020 
(w/o enclosures) 


