KEN PAXTON

ATTORNEY GENERAL OQF TEXAS

June 3, 2015

Ms. D. Armstrong
Administrative Assistant
Criminal Division

Hood County Sheriff’s Office
400 Deputy Larry Miller Drive
Granbury, Texas 76048

OR2015-06263A
Dear Ms. Armstrong:

This office issued Open Records Letter No. 2015-06263 (2015) on April 1,2015. Since that
date, we have received new information that affects the facts on which this ruling was based.
Consequently, this decision serves as the corrected ruling and is a substitute for the decision
issued on April 1, 2015. See generally Gov't Code § 552.011 (providing that Office of
Attorney General may issue decision to maintain uniformity in application, operation, and
interpretation of Public Information Act (“Act™)). This ruling was assigned ID# 569098.

The Hood County Sheriftf’s Office (the “sheriff’s office™) received a request for all records
regarding two specified cause numbers. The sheriff’s office states it does not have
information responsive to the portion of the request related to the second specified cause
number.' The sheriff’s office claims the submitted information is excepted from disclosure
under section 552.101 of the Government Code. We have considered the exception the
sheriff’s office claims and reviewed the submitted information.

Initially, the sheriff’s office informs us a portion of the submitted information consists of a
grand jury subpoena and information obtained pursuant to grand jury subpoenas. The
judiciary is expressly excluded from the requirements of the Act. 7d. § 552.003(1)(B). This
office has determined for purposes of the Act, a grand jury is a part of the judiciary and
therefore not subject to the Act. See Open Records Decision No. 411 (1984). Further,

'"The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W .2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism*d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). Likewise, a governmental body is
not required to create or obtain information that is not in its possession, so long as no other individual or entity
holds that information on behalf of the governmental body that receives the request. See Gov't Code
§ 552.002(a); Open Records Decision Nos. 534 at 2-3 (1989), 518 at 3 (1989).
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records kept by a governmental body that is acting as an agent for a grand jury are considered
records in the constructive possession of the grand jury, and are also not subject to the Act.
See Open Records Decisions Nos. 513 (1988), 411, 398 (1983). Thus. to the extent the
records at issue are in the custody of the sheriff’s office as an agent for the grand jury, these
records are in the grand jury’s constructive possession and are not subject to the Act.
However, to the extent this information is not in the custody of the sheriff’s office as an
agent for the grand jury., we will address your argument against disclosure of this
information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory. or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by other statutes, such
as chapter 411 of the Government Code, which makes confidential criminal history record
information (*CHRI™) generated by the National Crime Information Center or by the Texas
Crime Information Center. Id. § 411.083(a); see also id. § 411.082 (defining CHRI).
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that states
obtain from the federal government or other states. See 28 C.F.R. § 20.21; Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
laws with respect to the CHRI it generates. See ORD 565. Section 411.083 of the
Government Code deems confidential CHRI that the Texas Department of Public Safety (the
“department) maintains, except that the department may disseminate this information as
provided in chapter 411, subchapter F of the Government Code. See Gov't Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI:
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from the department or
another criminal justice agency: however, those entities may not release CHRI except as
provided by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI generated by
the federal government or another state may not be made available to the requestor except
in accordance with federal regulations. See ORD 565. Furthermore, any CHRI obtained
from the department or any other criminal justice agency must be withheld under
section 552.101 of the Government Code in conjunction with Government Code chapter 411,
subchapter F. Upon review, we find the Federal Bureau of Investigation (“FBI”) number we
have marked constitutes CHRI that is confidential under section 411.083. Thus, the sheriff’s
office must withhold the FBI number we have marked under section 552.101 of the

Government Code in conjunction with section 411.083 of the Government Code and federal
law.

Section 552.101 of the Government Code also encompasses section 773.091 of the Health
and Safety Code, which provides. in relevant part:

(a) A communication between certified emergency medical services
personnel or a physician providing medical supervision and a patient that is
made in the course of providing emergency medical services to the patient is
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confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) Records of the identity, evaluation or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

(g) The privilege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupation, and city of residence of a patient who is receiving emergency
medical services.

Health & Safety Code § 773.091(a)-(b). (g). Except for the information specified in
section 773.091(g), emergency medical services (“EMS™) records are deemed confidential
under section 773.091. See id. Upon review, we find the information we have marked
constitutes records of the identity, evaluation, or treatment of patients by EMS personnel.
Accordingly, with the exception of information subject to section 773.091(g), which must
be released, the sheriff’s office must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 773.091(b) of the
Health and Safety Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act
(*“MPA™), subtitle B of title 3 of the Occupations Code, which governs release of medical
records. Section 159.002 of the MPA provides. in relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.
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Occ. Code § 159.002(a)-(c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004. This office
has concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See¢ Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have also found that when a file is
created as the result of a hospital stay, all the documents in the file relating to diagnosis and
treatment constitute physician-patient communications or “[r]ecords of the identity,
diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained
by a physician.” Open Records Decision No. 546 (1990). Upon review, we find the
information we have marked constitutes records of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that were created or are maintained by a physician.
Accordingly, the sheriff’s office must withhold the marked medical records under
section 552.101 of the Government Code in conjunction with the MPA.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. This office has concluded some kinds of medical information are
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987).
However, the public has a legitimate interest in knowing the details of a crime. See Lowe
v. Hearst Comme 'ns, Inc., 487 F.3d 246, 250 (5th Cir. 2007) (noting a “legitimate public
interest in facts tending to support an allegation of criminal activity™ (citing Cinel v.
Connick, 15 F.3d 1338, 1345-46 (1994))). Determinations under common-law privacy must
be made on a case-by-case basis. See Open Records Decision No. 373 at 4 (1983). see also
Indus. Found., 540 S.W.2d at 685 (whether matter is of legitimate interest to public can be
considered only in context of each particular case).

Upon review, we find the information we have indicated satisfies the standard articulated by
the Texas Supreme Court in /ndustrial Foundation. The sheriff’s office states it does not
have the technological capability to redact confidential information from the submitted audio
and video recordings. We note the audio portion of the submitted video recording is
intertwined with the video portion of the recording. Accordingly, the sheriff’s office must
withhold the submitted video recording in its entirety under section 552.101 of the
Government Code in conjunction with common-law privacy. See Open Records Decision
No. 364 (1983). However, because the sheriff’s office has the ability to copy the audio
recording to submit it for our review. we believe the sheriff’s office has the capacity to redact
the information we have indicated on the audio recording under common-law privacy.
Accordingly, the sheriff”s office must withhold the private information we have indicated on
the audio recording under section 552.101 of the Government Code in conjunction with
common-law privacy, but may not withhold the remainder of the audio recording on this
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basis. Furthermore, we find the remaining information cannot be withheld under
common-law privacy because it is of legitimate public interest in the context of the subject
individual’s arrest. See Lowe, 487 F.3d at 250. Therefore. because the remaining
information is of legitimate public interest in this instance, it is not confidential under
common-law privacy and may not be withheld under section 552.101 of the Government
Code.

In summary, to the extent the records at issue are in the custody of the sheriff’s office as an
agent for the grand jury, these records are in the grand jury’s constructive possession and are
not subject to the Act. The sheriff’s office must withhold the FBI number we have marked
under section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code and federal law. With the exception of information subject to
section 773.091(g) of the Health and Safety Code, which must be released, the sheriff’s
office must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with section 773.091(b) of the Health and Safety Code.
The sheriff’s office must withhold the marked medical records under section 552.101 of the
Government Code in conjunction with the MPA. The sheriff’s office must withhold the
information we have indicated under section 552.101 of the Government Code in
conjunction with common-law privacy. The remaining information must be released.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

/P MW/C
Rustam Abedinzadeh

Assistant Attorney General
Open Records Division

RA/dls

*We note the information being released contains a social security number. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office. See Gov’t Code § 552.147(b).
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