
December 16, 2015 

Ms. Halfreda Anderson ~elson 
Senior Assistant General Counsel 
Dallas Area Rapid Transit 
P.O. Box 660163 
Dallas, Texas 75266-0163 

Dear Ms. Nelson: 

KEN PAXTON 

OR2015-06481A 

This office issued Open Records Letter 'lo. 2015-06481A (2015) on October 13, 2015. 
Since that date, Dallas Area Rapid Transit ("DART") informs us that, at the time of its 
request for a decision, DART failed to submit the requested third party proposals for review 
and did not notify the third parties at issue of the request. Thus, we must address the 
interests of the third parties whose proposals are at issue. Consequently, this decision serves 
as the corrected ruling and is a substitute for the decision issued on October 13, 2015. See 
generally Gov't Code § 552.011 (providing that Office of Attorney General may issue 
decision to maintain uniformity in application, operation, and interpretation of Public 
Information Act ("Act")). This ruling was assigned ID# 596497 (DART ORR 11344). 

DART received a request for information pertaining to request for proposals (''RFP") number 
P-2006400 North Texas Commuter Rail Alliance Positive Train Control. You claim the 
submitted information is excepted from disclosure under sections 552.104 and 552.111 of 
the Goverrunent Code. You also state release of this infonnation may implicate the 
proprietary interests of third parties. Accordingly, you state, and provide documentation 
sho\.\1ing, you notified Herzog Technologies, Inc. ("Herzog") and Parsons Transportation 
Group, Inc. ("Parsons") of the request for information and of their right to submit arguments 
to this office as to why t11e submitted information should not be released. See Gov't Code 
§ 552.305(d); see also Open Records Decision No. 542 (1990) (statutory predecessor to 
section 552.305 permits governmental body to rely on interested third party to raise and 
explain applicability of exception in the Act in certain circumstances). Vle have received 
comments from Herzog and Parsons. We have considered the submitted arguments and 
reviewed the submitted information. 
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Initially, v...·e mllst address DAR T's procedural obligations under section 552.301 of the 
Government Code 1,vhen rcquesti11g a decision from this office under the Act. Pursuant to 
section 552.301(e), a governmental body must submit to this office \Vithin fifteen business 
day·s or recei\/ing an open records request ( J) \Vrittcn comments stating the reasons v .. ·hy the 
stated exceptions apply that v.·ould allo\V the information to be v..rithhcld, (2) a copy oCthc 
\l\ITitten request 10r information, (3) a signed statement or su11icient evidence shoi,ving the 
date the go\'crnmental body received the written request, and (4) a copy of the specific 
information requested or representative sa1nples, labeled to indicate 1,vhich exceptions apply 
to 1,vhich parts of the documents. See id. § 552.30 I ( c). You state f).l\RT received the rcql1cst 
for inforn1ation on January 13, 2015. Accordingly, I)ART's fiftee11-business-day deadline 
under section 552.301(c) v.,ras February 4, 2015. llovvevcr, J)AJ{'J' did not submit the 
proposals at issue until August 11, 2015. Consequently, v.,re find DAl{'f failed to comply· 
1,vith section 552.301 or the Government Code v...•ith respect to the submitted proposals. 

Pursuant to section 552.302 of the Go\•ernn1ent Code, a govem1nental body's failure to 
comply v.rith section 552.301 results in the legal presumption the requested information is 
public and must be released unless a compclli11g reason exists to v.:ithhold the informatio11 
from disclosure. S'ee id. § 552.302; 5iimmons v. Kuzmich, 166 S.\X/.3d 342, 350 ('J"cx. 
App.--Fort V/orth 2005, no pet.); Hancock v_ .)tate Bd. of"fns., 797 S.W.2d 379, 381-82 
('!'ex. App.-Austin 1990, no 1,vrit) (go\'ernmenta! body· must make compelling 
demonstration to overcome presumption of openness pursuant to statutory predecessor to 
section 552.302); see also Open Records Decision I\"o. 630 ( l 994). Generally, a compelling 
reason to \Vithhold information exists \vhcrc some other source of law makes the infor1natio11 
confidential or 1,vhere third party interests are at stake. Open Records Decision No. 150 
at 2 ( 1977). Section 552.104 is a tliscretionary cxceptio11 to disclosure that protects a 
govcnm1e11tal body's interests and may be vvaived. ,)ee Open Records f)ecision Kos. 665 
at 2 n.5 (2000) (discretionary exceptions in gc11cral), 663 at S (1999) (m1tirncly request for 
decisionre:;.ulted in waiver of discretionary exceptions), 592 ( 1991) (governmental body n1ay 
v-.'aive statutory predecessor to section 552.104). 'Thus, in failing to comply: \Vitl1 the 
procedural requirements of" section 552.301, J)AJZ'I has vvai\red its clain1 under 
section 552.104 v..rith regard to the submitted proposals. Accordingly, DART may not 
\Vithhold the submitted proposals under Section 552.104 Of the (Jovemmcnt (:ode based Oll 

DAR"l''s interests. Tlov.'ever, because third party interests can provide compelling reasons 
to withhold inforn1ation, \\.'C 1,vill consider \Vhether the subn1ittcd proposals may be \\'ithheld 
on the basis of the third parties' interests. 

Section 552. l 04(a) of the Uo\'Cmment Code excepts f"ro1n disclosure "inforrnation that, if 
released, v.'ould giv·e advantage to a competitor or bidder." Gov't Code§ 552. l 04(a). cfl1c 
"test under section 552.104 is \vhetl1er knov.'ing another bidder's [or competitor's 
information-J v.·ou!d be an ad\'antage, not v.'hethcr it would be a decisive advantage." Boeing 
Co. v. Paxton. 466 S.W.3d 831(Tex.2015). 

Yolt state J)AJ{'J' issued the specified RJ•'P and subsequently canceled it v..rithout an av·iard 
being made. You assert release of the submitted information "would give a competitive 



Ms. Halfreda Anderson Nelson - }Jage 3 

advantage to a future bidder if the solicitation \\'ere issued again." l.ipon reviev..', v..'e find you 
have failed to demonstrate release of the timely submitted information vvould give advm1tage 
to a competitor or bidder. Accordingly, none of the information at issue may be \\.'ithhcld 
under section 552.104 of the GO\'Crnment c:odc based on f)ART's interests. 

Next, I !crzog claims section 552.104 of the Government Code for its Audited Financial 
Statement. Herzog states it has competitors. In addition, Herzog states that if released, the 
i\uditcd }'inancial Statements V..'ould gi\1e advantage to Herzog's competition and its 
competitors "could easily calculate [Herzog's] overhead costs and underbid [Herzog.]" After 
revie\v of the information at issue and consideration of the argwnents, \VC find l lcrzog has 
established the release or its Audited Financial Statements \.VOllld give adv·antage to a 
competitor or bidder. 'J"hus, we conclude DAI~ . .'!' may vvithhold Herzog's Audited Financial 
Statements under section 552.104(a). 

:t\cxt, Parsons claims its infor1nation is excepted under section 552.110 of' the Government 
C'.o(te, vvhich protects (1) trade secrets, and (2) commercial or financial information, the 
disclosure of\vhich v..1ould cause substantial competitive harm to the person from "vhom the 
information v..1as obtained. See (Jov't C:ode § 552.11 O(a), (b ). Section 552.11 O(a) protects 
trade secrets obtained 1fom a person and pri\1ilegcd or confidential b~y statute or judicial 
decision. Td. § 552.1 lO(a). The Texas Supreme Court has adopted the definition of trade 
secret lfom sectio11 757 of the Restatement ofcl'orts. S'ee llyde (~'orp. v. Tlujfines, 314 
S.\\'.2d 763 (Tex. 1957); see also ()RD 552. Section 757 provides that a trade secret is 

any formula, pattern, dcv·icc or compilation of information \Vhich is used in 
one's business, and \vhich gi\'es him an opportunity to obtain an adv'antage 
ov·cr competitors viho do not kno\.V or use il. It may be a formula for a 
chemical co1npound, a process of manufacturing. treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business ... in that it is not simply 
in10rmation as to single or ephemeral e\'cnts in the conduct of the 
business .... A trade secret is a process or de\'ice for continuous use in the 
operation of the business .... r1t maJ'l relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or otl1er concessions in a price list or catalogue, or a list of specialized 
customers, or a mctllod of bookkcepi11g or other office management. 

l{ESTA.crEl'vlENT C)I' ·rc)RTS § 757 cmt. b ( 1939); see also Huffines, 3 l 4 S. \\·'.2d at 776. In 
dctcm1ining vvhcther particular information constitutes a trade secret, this o11ice considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
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secret factors. 1 RESTATEMENT OF TORTS § 757 cmt. b (1939). "fhis office must accept a 
claim that information subject to the Act is excepted as a trade secret if a prima JGcie case 
for the exception is made and no argument is submitted that rebuts the claim as a matter of 
law. See ORD 552 at 5. However, we cannot conclude that section 552.1 lO(a) is applicable 
unless it has been shov..'n that the information meets the definition of a trade secret and tl1e 
necessary factors have been demonstrated to establish a trade secret claim. See Open 
Records Decision No. 402 (1983). 

Section 552.1 lO(b) protects "[c}ommercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person fro1n whom the information was obtained[.]" Gov't Code 
§ 552.11 O(b ). This exception to disclosure requires a specific factual or evidentiary showing, 
not conclusory or generalized allegations, that substantial competitive injury would likely 
result from release of the information at issue. Id.; see also ORD 661 at 5-6 (to prevent 
disclosure of commercial or financial information, party must show b)' specific factual 
evidence, not conclusory or generalized allegations, that release of requested information 
would cause that party substantial competitive harm). 

Upon revievv, v.,re find Parsons has established some of its submitted information, which we 
have marked, and its customer information constitute trade secrets. Therefore, DART must 
withhold the information we have marked and Parsons' customer information under 
section 552.11 O(a) of the Government Code; however, to the extent the customer information 
at issue is publicly available on Parsons' website, it may· not be withheld under 
section 552.11 O(a). Hov.i·ever, Parsons has failed to demonstrate that any of the remaining 
information it seeks to withhold meets the definition of a trade secret, nor has Parsons 
demonstrated the necessary factors to establish a trade secret claim for this information. See 
Open Records Decision No. 319 at 3 (1982) (information relating to organization and 
personnel, professional references, market studies, qualifications, and pricing are not 
ordinarily excepted from disclosure under statutory predecessor to section 552.110). Thus, 

:The Restatement of Torts lists the follo\ving six factors as indicia of whether information constitutes 
a trade secret: 

(1) the extent to which the infonnation is kno~·n outside of[the coinpany]; 
(2) the extent to which it is known by employees and other involved in [the company's] 
business; 
(3) the extent of measures taken by [the company] to guard the secrecy of the information; 
(4) the value of the information to [the company] and [its] competitors; 
(5) the amount of effort or money expended by [the company] in developing the infonnation; 
(6) the ease or difficulty with which the information could be properly acquired or duplicated 
by others. 

RESTATEMENT OF TORTS§ 757 cmt. b (1939); see also Open Records Decision Nos. 3 l 9 at 2 (I 982), 306 at 2 
(1982), 255 at 2 (1980). 



:vis. Halfreda Andcr5on 1'\clson - Page 5 

none of Parsons' remaining information at issue ma)' be \vithhcld under section 552. l l O(a) 
of the Crovcmmcnt (~ode. 

lipon reviev.,r of Parsons' arguments under section 552.1 IO(b), vve find Parsons has 
established that its pricing information, \vhich \Ve ha\'C marked, constitutes commercial or 
financial in10rmation, the release of \vhich vvould cause the company substantial competitive 
injury. 'l'hcrefore, lJAlZ'l' must \\'ithhold the inforn1ation \Ve ha\rc marked under 
section 552.11 O(b) of the (Jovcrnmcnt Code. I Iowc\rcr, we find Parsons has failed to make 
the specific factual or cvidcntiary sho\\'ing required by section 552. l 1 O(b) that release of any 
of its remaining infonnation \Vould cause the company substantial competitive harm under 
section 552.1 IO(b) orthe CJovern1nent Code. s·ee Open !Zccords J)ccision \las. 661 (for 
in10rmation to be vvithheld under commercial or iinancial information prong of 
section 552.110, business must sho\\1 by specific factual evidence that substantial competitive 
injury \\'ould result from release of particular information at issue), 509 at S (1988) (because 
costs, bid specifications, and circumstances would change for future contracts, assertion that 
release of bid proposal might give competitor unfair advantage on future contracts is too 
spcculati\rc). Accordingly, none of Parsons' remaining information may be \Vithl1cld under 
section 552.11 O(b ). 

Section 552.111 of the Government Code excepts from disclosltre "La Jn interagency or 
intraagency memorandum or letter that \Vould not be available by laVv· to a party in litigation 
Vvith the agcnC)'[.l" CJ0\1't Code § 552.111. This exception encompasses the dclibcrati·vc 
process pri\1ilege. 5;ee Open Records Decision Ko. 615 at 2 ( 1993 ). The purpose of 
section 552. l 1 l is to protect advice, opinion, and recommendation in the dccisio11al process 
and to encourage open and frank discussion in the deliberative process . . )ee Austin v. City 
of S'an Antonio, 630 S.W.2d 391, 394 ('l'cx. App.-San Antonio I 982, \Yrit rcfd n.r.c.); 
Open Records Decision >l"o. 538 at 1-2 (1990). 

In ()pen !Zccords J)ccision l\o. 615 ( l 993), this office re-examined the statutory predecessor 
to section 552.111 in light of the decision in Texas Department of Public ,)'qfety v. 
(Ti/breath, 842 S.'W'.2d 408 ('!"ex. App.-Austin 1992, no \vrit). 'W'c determined that 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, recommendations, opinions, and other material reflecting the policymaking processes 
of the go\'ermnental body. 5iee ()RD 615 at 5. A governmental body's polic)'·making 
functions do not encompass routine internal administrative or personnel matters, and 
disclosure of i11for1nation about such matters \viii not inhibit free discussion of 
policy issues among agency personnel. Id.; see also (.'ily of· Garland v. Dalla:·>' J.\1orning 
1\

1e1vs, 22 S.\\l.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
comrnurtications that did not involve policymaking). A gO\iCrmnental bodyr's policymaking 
functions do include administrative and personnel matters of broad scope that affect 
the governmental body's policy mission. s·ee ()pen Records Decision >l"o. 631at3 (1995). 
Additionally, section 552.111 docs not generally except fl·om disclosure purely factual 
information that is SC\'erable from the opinion portions of internal memoranda. 
Arlington Indep. Sch. Dist. v. l"ex. Attorney (Ten., 37 S.W.Jd 152 ('!"ex. App.-Austin 200 I, 
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no pet.); ORD 615 at 4-5. But if factual information is so inextricably intertwined with 
material involving advice, opinion, or recommendation as to make severance of the factual 
data impractical, the factual information also may be withheld under section 552.111. See 
Ope11 Records Decision No. 313 at 3 (1982). 

Section 552.111 can also encompass communications betvveen a governmental body and a 
third part)', including a consultant or other party with a privity of interest. See id. 
(section 552.111 encompasses communications with party with which gove1nmental body 
has privity of interest or common deliberative process). For section 552.111 to apply, the 
go\1emmental body must identify the third paity and explain the nature of its relationship 
with the governmental body. Section 552.111 is not applicable to a communication between 
the go\1ernmental body and a third party unless the governmental body establishes it has a 
privity of interest or common deliberative process with the third party. See id. We note a 
governmental body does not have a privity of interest or common deliberative process with 
a private party with which the governmental body is engaged in contract negotiations. See 
id. (section 552.111 not applicable to communication with entity with which governmental 
body has no privity of interest or common deliberative process). 

You seek to withhold the timely submitted information ltnder section 552.111 of tl1e 
Government Code. You state the information at issue consists of advice, opinion, and 
recommendations related to policymaki11g matters of DART. You further state the 
information at issue relates to communications between DART en1ployees reflecting tl1e 
deliberative and policymaking processes in ranking responsive bid proposals. Based on your 
representations and our review, we find DART has demonstrated the submitted score sheets, 
which we have marked, consist of advice, opinio11s, or recommendations on policymaking 
matters of DAR1'. Thus, DART may withhold the information we have marked under 
section 552.111 of the Government Code. Hov.rever, the remaining communications at issue 
were sent to or received from t11ird parties whom you ha\'e not demonstrated share a privity 
of interest or common deliberative process with DART. Thus, we find you have failed to 
demonstrate the remaining information at issue consists of advice, opinions, or 
recommendations on policymaking matters for purposes of section 552.111. Accordingly, 
the remaining information at issue may not be vvithheld under section 552.111 of the 
Govern1nent Code. 

Vile note so1ne of the remaining information consists of a personal e-mail address subject to 
section 552.137 of the Government Code.2 Section 552.137 excepts fro1n disclosure "an 
eRmail address of a member of the public that is provided for the purpose of communicating 
electronically with a governmental body," unless the member of the public consents to its 
release or the eRmail address is of a type specifically excluded by subsection (c ). See Gov't 
Code§ 552.l37(a)-(c). The e-mail address at issue is not a type specifically excluded by 

2The Office of the Atton1ey General will raise a mandatory exception on behalf of a govemn1ental 
body. Open Records Decision ?-ios. 481 (1987), 480 (1987), 470 (1987). 
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section 552. l 37(c). Accordingly, DART must withhold the e-mail address Vire have marked 
under section 552.137 of the Government Code, unless the owner of the e-mail address 
affirmatively consents to its disclosure. 

In swnmary, DART may withhold Herzog's Audited Financial Statements under 
section 552.104(a) of the Government Code. DART must \.Vithhold the information \Ve have 
marked and Parsons' customer information under section 552. l lO(a) of the Government 
Code; however, to the extent the customer information at issue is publicly available on 
Parsons' website, it may not be withheld tmder section 552.11 O(a) of the Government Code. 
DART must withhold the information we have marked under section 552.1 IO(b) of the 
Government Code. DART may withhold the information we have marked under 
section 552.111 of the Government Code. DART must withhold the e-mail address we have 
marked under section 552.137 of the Government Code, unless the owner of the e-mail 
address affirmatively consents to it disclosure. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requester. For more information concerning those rigl1ts 
and responsibilities, please visit our website at http://\.vvvw.tcxasattorneygeneral.gov/open/ 
or! rulina info.shtn1J, or call the Office of the Attorney General's Open Govern1nent 
Hotline, toll free, at (877) 673-6839. Questions concerning the alloV11able charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

le nifer Luttrall 
Assistant Attorney General 
Open Records Division 

JL/akg 

Rel~ ID# 583605 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 
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Mr. \\.'illiam I. Gardner 
for Parsons Transportation Group, Inc. 
Macdonald })cvin 
1201 Elm Street 
J)a!las, Texas 75270 
(\v/o enclosures) 

Mr. JcffDa\rison 
For T-Ierzog 'l'cchnologies, Inc. 
Dunn & I)unn f J ,C: 
700 South Riverside Road 
SL Joseph, Missouri 64507 
(\v/o cnclos11rcs) 




