KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 6, 2015

Ms. Andrea D. Russell

Counsel for the City of Euless
Taylor Olson Adkins Sralla Elam
6000 Western Place, Suite 200
[-30 at Bryant-Irvin Road

Fort Worth, Texas 76107-4654

OR2015-06501
Dear Ms. Russell:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 558659.

The Euless Police Department (the “department™), which you represent, received a request
for all documents concerning incidents in which a law enforcement officer discharged a
firearm. resulting in injury or death of a human being, between January 1, 2004, and the
present. You state you will release some information. You state you will redact social
security numbers under section 552.147(b) of the Government Code.' You claim the
submitted information is excepted from disclosure under sections 552.108 and 552.152 of
the Government Code. You also state you have notified the Fort Worth Police Department
(the “FWPD™) and the Tarrant County Narcotics Unit (the “TCNU™) of the request for
information. See Gov't Code § 552.304 (permitting interested third party to submit to

'Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office. See Gov't Code § 552.147(b).
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attorney general reasons why requested information should or should not be released).
We have received comments from the TNCU. The TCNU seeks to withhold portions of the
submitted information under sections 552.101, 552.108, 552,117, 552.1175, 552.119,
552.130,552.147, and 552.152 of the Government Code. We have considered the submitted
arguments and reviewed the submitted information.

Initially, we note the submitted information contains a custodial death report.
Article 49.18(b) of the Code of Criminal Procedure provides the Office of the Attorney
General shall make the custodial death report available to any interested person, with the
exception of any portion of the report that the attorney general determines is privileged.
See Crim. Proc. Code art. 49.18(b). The format of a custodial death report was revised in
May 2006 and now consists of four pages and an attached summary of how the death
occurred. The Office of the Attorney General has determined the four-page report and
summary must be released to the public, but any other documents submitted with the revised
report are confidential under article 49.18(b). Although you seek to withhold the custodial
death report under section 552.108 of the Government Code, the exceptions to disclosure
found in the Act generally do not apply to information other statutes make public.
See Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Accordingly, the
department must release the submitted custodial death report pursuant to article 49.18(b) of
the Code of Criminal Procedure.

Section 552.108(a)(2) excepts from disclosure information concerning an investigation
that concluded in a result other than conviction or deferred adjudication. Gov’t Code
§552.108(a)(2). A governmental body claiming section 552.108(a)(2) must demonstrate the
requested information relates to a criminal investigation that has concluded in a final result
other than a conviction or deferred adjudication. See id. § 552.301(e)(1)(A); Open Records
Decision No. 434 at 2-3 (1986). We note section 552.108 is generally not applicable to
records of an internal affairs investigation that is purely administrative in nature and does not
involve the investigation or prosecution of crime. See City of Fort Worth v. Cornyn, 86
S.W.3d 320 (Tex. App.—Austin 2002, no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26
(Tex. Civ. App.—EIl Paso 1992, writ denied) (statutory predecessor to section 552.108 not
applicable to internal investigation that did not result in criminal investigation or
prosecution). Further, section 552.108 may be invoked by the proper custodian of
information relating to an investigation or prosecution of criminal conduct.
See Open Records Decision Nos. 474 at 4-5 (1987), 372 (1983). Where an agency is in the
custody of information that would otherwise qualify for exception under section 552.108 as
information relating to the case of a different law enforcement agency. the custodian of the
records may withhold the information only if it provides this office with (1) a demonstration
that the information relates to the case, and (2) a representation from the entity with the law
enforcement interest stating that entity wishes to withhold the information. We note the
submitted information consists of an internal administrative investigation conducted by the
department. You do not state the department conducted a criminal investigation. Thus, the
submitted information may not be withheld under section 552.108(a)(2) based on the
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department’s interest. As stated above, you notified the FWPD and the TCNU of the request
for information. We have received comments from the TCNU seeking to withhold portions
of the submitted information under section 552.108(a)(2). However. we note the TCNU also
conducted an internal investigation into the shooting at issue, and the information at issue
pertains to the internal investigation, not a criminal investigation. Thus, no portion of the
information at issue may be withheld under section 552.108(a)(2) based on the TCNU"s
interests. Although you also notified the FWPD, which did the criminal investigation into
the incident at issue, we have not received comments from the FWPD seeking to withhold
any portion of the submitted information under section 552.108(a)(2). Accordingly. no
portion of the submitted information may be withheld under section 552.108(a)(2).

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov't Code § 552.101.
Section 552.101 encompasses information made confidential by the common-law physical
safety exception. The Texas Supreme Court has recognized, for the first time, a
common-law physical safety exception to required disclosure. Tex. Dep 't of Pub. Safety v.
Cox Tex. Newspapers, L.P. & Hearst Newspapers, L.L.C.,343S.W.3d 112,118 (Tex.2011).
Pursuant to this common-law physical safety exception, “information may be withheld [from
public release] if disclosure would create a substantial threat of physical harm.”™ /d. In
applying this standard, the court noted “deference must be afforded™ law enforcement experts
regarding the probability of harm, but further cautioned, “vague assertions of risk will not
carry the day.” Id. at 119.

You argue the information at issue identifies officers who work in an undercover capacity
and release of the information would “subject the officers to a substantial threat of physical
harm.”™ Upon review, we find you have demonstrated release of the identities of undercover
officers would create a substantial threat of physical harm to these officers. Accordingly. the
department must withhold the identifying information of the undercover officers, including
the photographs depicting the officers, under section 552.101 in conjunction with the
common-law physical safety exception.’

Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Gov’'t Code § 552.108(b)(1):
see also Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551
S.W.2d 706). A governmental body claiming section 552.108(b)(1) must reasonably explain
how and why the release of the requested information would interfere with law enforcement.
See Gov’t Code §§ 552.108(b)(1),.301(e)(1)(A): see also Ex parte Pruitt. 551 S.W.2d 706.
Section 552.108(b)(1) is intended to protect “information which, if released, would permit
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize

* Because our ruling is dispositive to this issue, we need not address your remaining arguments against
its disclosure.
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officer safety, and generally undermine police efforts to effectuate the laws of this State.”
See City of Fort Worth v. Cornyn, 86 S.W.3d 320 at 327 (Tex. App.—Austin 2002, no pet.).
This office has concluded section 552.108(b)(1) excepts from public disclosure information
relating to the security or operation of a law enforcement agency. See, e.g., Open Records
Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with
law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to
protect investigative techniques and procedures used in law enforcement), 143 (1976)
(disclosure of specific operations or specialized equipment directly related to investigation
or detection of crime may be excepted). Section 552.108(b)(1) is not applicable, however,
to generally known policies and procedures. See, e.g., ORDs 531 at 2-3 (Penal Code
provisions, common law rules, and constitutional limitations on use of force not
protected), 252 at 3 (governmental body failed to indicate why investigative procedures and
techniques requested were any different from those commonly known).

You state the information pertains to an undercover operation and identifies a specific
investigation location. You assert that the submitted information, if released, would unduly
interfere with law enforcement and crime prevention. Upon review, however, you have
failed to demonstrate release of the remaining information would interfere with law
enforcement and crime prevention. Thus, the department may not withhold any portion of
the remaining information under section 552.108(b)(1) of the Government Code.

Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which makes confidential criminal history record information (“CHRI™) generated by
the National Crime Information Center or by the Texas Crime Information Center.
Gov't Code § 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the
release of CHRI that states obtain from the federal government or other states. Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
laws with respect to the CHRI it generates. See id. Section 411.083 of the Government
Code deems confidential CHRI that the Department of Public Safety (“DPS™) maintains,
except that DPS may disseminate this information as provided in chapter 411, subchapter F
of the Government Code. See Gov't Code § 411.083. Sections 411.083(b)(1)
and 411.089(a) authorize a criminal justice agency to obtain CHRI: however, a criminal
justice agency may not release CHRI except to another criminal justice agency for a criminal
justice purpose. /d. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency:
however, those entities may not release CHRI except as provided by chapter 411.
See generally id. §§ 411.090-.127. Thus, any CHRI generated by the federal government or
another state may not be made available to the requestor except in accordance with federal
regulations. See ORD 565. Furthermore, any CHRI obtained from DPS or any other
criminal justice agency must be withheld under section 552.101 of the Government Code in
conjunction with Government Code chapter 411, subchapter F. Upon review, we find the
information we have marked must be withheld under section 552.101 of the Government
Code in conjunction with section 411.083 of the Government Code. However, we find no
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portion of the remaining information consists of confidential CHRI under chapter 411, and
the department may not withhold any of the remaining information under section 552.101
of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses section 611.002 of the Health
and Safety Code, which governs the public availability of mental health records and
provides:

(a) Communications between a patient and a professional, and records of the
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional. are confidential.

(b) Confidential communications or records may not be disclosed except as
provided by Section 611.004 or 611.0045.

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining “patient” and
“professional™). Upon review, we find the information we marked under section 611.002
consists of amental health record. Therefore, the department must withhold the information
we marked under section 552.101 of the Government Code in conjunction with
section 611.002 of the Health and Safety Code.

The TCNU claims section 552.101 in conjunction with the common-law informer’s
privilege. which Texas courts have long recognized. See Aguilar v. State, 444
S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer’s privilege protects the identities
of persons who report activities over which the governmental body has criminal or
quasi-criminal law-enforcement authority, provided that the subject of the information does
not already know the informer’s identity. See Open Records Decision Nos. 515
at 3 (1998),208 at 1-2 (1978). The informer’s privilege protects the identities of individuals
who report violations of statutes to the police or similar law-enforcement agencies, as well
as those who report violations of statutes with civil or criminal penalties to “administrative
officials having a duty of inspection or of law enforcement within their particular spheres.”
See Open Records Decision No. 279 at 2 (1981) (citing 8 John H. Wigmore, Evidence in
Trials at Common Law, § 2374, at 767 (J. McNaughton rev. ed. 1961)). The report must be
of a violation of a criminal or civil statute. See Open Records Decision Nos. 582
at 2 (1990), 515 at 4-5 (1988). The privilege excepts the informer’s statement only to the
extent necessary to protect the informer’s identity. See Open Records Decision No. 549
at 5 (1990). The TCNU asserts portions of the information it marked contain the identity of
an informant. Upon review, however, we conclude the TCNU has failed to demonstrate how
any portion of the remaining information at issue reveals the identity of an informer for
purposes of the informer’s privilege. Therefore, the department may not withhold any
portion of the information at issue under section 552.101 of the Government Code in
conjunction with the common-law informer’s privilege.
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Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov't Code § 552.102(a). The Texas Supreme Court has held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v.
Attorney Gen. Of Tex., 354 S.W.3d 336 (Tex. 2010). The department must withhold the
information we have marked under section 552.102(a) of the Government Code.

Section 552.117(a)(2) of the Government Code excepts from disclosure the home address,
home telephone number, emergency contact information, social security number, and family
member information of a peace officer, as defined by article 2.12 of the Code of
Criminal Procedure, regardless of whether the peace officer made an election under
section 552.024 of the Government Code. Gov’t Code § 552.117(a)(2). Thus, the
department must withhold the information we marked under section 552.117(a)(2) of the
Government Code. However, no portion of the remaining information consists of
information subject to section 552.117(a)(2). and it may not be withheld on that basis.

Section 552.1175 protects the home address, home telephone number, date of birth,
emergency contact information, social security number, and family member information of
certain individuals, when that information is held by a governmental body in a
non-employment capacity and the individual elects to keep the information confidential.
See id. § 552.1175. Section 552.1175 applies, in part, to “peace officers as defined by
Article 2.12, Code of Criminal Procedure[.]” /d. § 552.1175(a)(1). Section 552.1175 is also
applicable to personal cellular telephone numbers, provided the cellular telephone service
is not paid for by a governmental body. See Open Records Decision No. 506 at 5-6 (1988)
(section 552.117 notapplicable to cellular telephone numbers paid for by governmental body
and intended for official use). Some of the submitted information pertains to peace ofticers
not employed by the department. Thus, to the extent the individuals to whom the marked
information pertains elect to restrict access to their information in accordance with
section 552.1175(b), and the cellular telephone service is not paid for by a governmental
body. the department must withhold the information we marked under section 552.1175. If
the individuals whose information we marked do not elect to restrict access. or the cellular
telephone service is paid for by a governmental body, the department may not withhold this
information under section 552.1175.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Accordingly, the department must
withhold the motor vehicle record information we have marked under section 552.130 of the
Government Code.
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The TCNU also cites to section 521.052 of the Transportation Code, which states “[e]xcept
as provided by Sections 521.045, 521.046. 521.0475, 521.049(c), and 521.050, and by
Chapter 730 [of the Transportation Code]. [DPS] may not disclose information from [DPS]’s
files that relates to personal information, as that term is defined by Section 730.003 [of the
Transportation Code].” Transp. Code § 521.052. Thus, section 521.052 specifically
regulates the disclosure of information by DPS. As the submitted information is maintained
by the TCNU and not DPS, section 521.052 is not applicable in this instance.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body™ unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c).” See Gov't Code
§ 552.137(a)-(c). We note the information at issue contains an e-mail address subject to
section 552.137. Accordingly, we find the department must withhold the personal e-mail
address we marked under section 552.137 of the Government Code. unless the owner
affirmatively consents to its public disclosure.

In summary, the department must release the submitted custodial death report pursuant to
article 49.18(b) of the Code of Criminal Procedure. The department must withhold the
identifying information of undercover officers under section 552.101 in conjunction with
common-law physical safety. The department must also withhold the information we have
marked under section 552.101 in conjunction with section 411.083 of the Government Code.
The department must withhold the information we marked under section 552.101 in
conjunction with section 611.002 of the Health and Safety Code. The department must
withhold the information we have marked under sections 552.102(a), 552.117(a)(2). 552.130,
and 552.137 of the Government Code. To the extent the individuals to whom the marked
information pertains elect to restrict access to their information in accordance with
section 552.1175(b), and the cellular telephone service is not paid for by a governmental
body, the department must withhold the information we marked under section 552.1175 of
the Government Code. The department must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us: therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free. at (877) 673-6839. Questions concerning the allowable charges for

* The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental
body. See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987).
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providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
JANNSXVNSE
Mili Gosar

Assistant Attorney General
Open Records Division

MG/bhf
Ref: ID# 558659
Enc. Submitted documents

[ Requestor
(w/o enclosures)

Ms. Ashley D. Fourt

Assistant District Attorney

Office of the Criminal District Attorney
Tarrant County

401 West Belknap, 9th Floor

Fort Worth, Texas 76196-0201

(w/o enclosures)

Chief Jeffrey W. Halstead
Fort Worth Police Department
350 West Belknap

Fort Worth, Texas 76102
(w/o enclosures)



