KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 8. 2015

Mr. Daniel Ortiz

Assistant City Attorney
City of El Paso

P.O. Box 1890

El Paso, Texas 79950-1890

OR2015-06643
Dear Mr. Ortiz:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™). chapter 552 of the Government Code. Your request was
assigned ID# 559065 (El Paso case no. 15-1026-5097).

The El Paso Police Department (the “department™) received a request for five categories of
information related to incidents in which a department officer “discharged a firearm
resulting in injury or death of a human being™ during a specified time period. You state the
department will release some of the requested information. We understand the
department will redact information pursuant to section 552.130(c) of the Government
Code and social security numbers pursuant to section 552.147(b) of the Government Code.'
You claim the remaining requested information is excepted from disclosure under
sections 552.101, 552.103. and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially. we note some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part, the following:

'Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general.
See Gov’t Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor
in accordance with section 552.130(e). See id. § 552.130(d), (e). Section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
the necessity of requesting a decision from this office. See id. § 552.147(b).
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(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made
of, for, or by a governmental body, except as provided by
Section 552.108: [and]

(17) information that is also contained in a public court record]. |

Gov't Code § 552.022(a)(1). (17). The submitted information includes completed
investigations subject to section 552.022(a)(1) of the Government Code. The department
must release the completed investigations pursuant to section 552.022(a)(1), unless they are
excepted from disclosure under section 552.108 of the Government Code or expressly made
confidential under the Act or other law. See id. § 552.022(a)(1). The submitted information
also contains court-filed documents subject to section 552.022(a)(17). This information is
expressly public under subsection 552.022(a)(17), and the department must release it unless
it is confidential under the Act or other law. See id § 552.022(a)(17).

Although the department raises section 552.103 of the Government Code for some of the
completed investigations, this exception is discretionary in nature and does not make
information confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning
News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may
waive section 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary
exceptions generally). 663 at 5 (1999) (waiver of discretionary exceptions). Therefore, the
department may not withhold any of the information subject to section 552.022(a)(1) under
section 552.103.

The department raises section 552.108 of the Government Code for the information subject
to sections 552.022(a)(1) and 552.022(a)(17). Section 552.108 is a discretionary exception
to disclosure that protects the governmental body’s interests and does not make information
confidential under the Act. See Gov’'t Code § 552.007;: Open Record Decision Nos. 665
at2n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary
exceptions), 177 at 3 (1977) (statutory predecessor to section 552.108 subject to
waiver). Accordingly. the department may not withhold the information subject to
section 552.022(a)(17) under section 552.108 of the Government Code. However, because
information subject to section 552.022(a)(1) may be withheld under section 552.108 of the
Government Code, we will consider your assertion of that exception for the information
subject to section 552.022(a)(1). Further, because section 552.101 of the Government Code
makes information confidential for purposes of section 552.022, we will address its
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applicability to the information subject to section 552.022. We will also address your
arguments against disclosure for the information not subject to section 552.022.

Next, we note the submitted information includes custodial death reports. Article 49.18(b)
of the Code of Criminal Procedure provides that, with the exception of any portion of the
custodial death report the Office of the Attorney General (“OAG™) determines is privileged,
the OAG shall make the report public. See Crim. Proc. Code art. 49.18(b). The format of
the report was revised in May 2006 and now consists of four pages and an attached summary
of how the death occurred. The OAG has determined the four-page report and summary
must be released to the public but any other documents submitted with the revised report are
confidential under article 49.18(b). Although you claim the submitted custodial death reports
are excepted from disclosure under section 552.108 of the Government Code, the exceptions
to disclosure found in the Act generally do not apply to information that other statutes make
public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Therefore, the
department must release the submitted custodial death reports pursuant to article 49.18(b)
of the Code of Criminal Procedure.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation
held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime . . . if . . . release of the information would interfere
with the detection, investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1).
A governmental body claiming section 552.108(a)(1) must reasonably explain how and why
the release of the requested information would interfere with law enforcement. See id.
§§ 552.108(a)(1). .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977).

You state case numbers 13-060023, 12-225033, 11-176074, and 08-346231 are pending
prosecution with the district attorney’s office and case number 07-084271 is pending
investigation with the department. You state release of the information at issue would
interfere with the investigation or prosecution of crime. Based on your representations. we
conclude the department has demonstrated release of case numbers 13-060023, 12-225033,
11-176074, 08-346231, and 07-084271 would interfere with the detection, investigation. or
prosecution of crime. See Houston Chronicle Publ'g Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.—Houston [ 14th Dist.] 1975) (court delineates law enforcement
interests that are present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559
(Tex. 1976).

Section 552.108(a)(2) excepts from disclosure information concerning an investigation that
concluded in a result other than conviction or deferred adjudication. Gov't Code
§552.108(a)(2). A governmental body claiming section 552.108(a)(2) must demonstrate the
requested information relates to a criminal investigation that has concluded in a final result
other than a conviction or deferred adjudication.
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We understand case numbers 14-293030, 13-210036, 13-067278, 11-105304, 11-084013,
10-259009, 10-091238, 09-232121, 09-171002, 08-362004, 08-165087, 08-089291,
07-214337, 07-149388, 06-279017, 06-240181, 06-238006, 06-249004, and 06-126064
relate to concluded investigations, which you state did not result in convictions or deferred
adjudications. Based on your representation and our review, we find the department has
demonstrated the information at issue relates to criminal investigations that have concluded
in a final result other than conviction or deferred adjudication.

However, basic information about an arrested person, an arrest, or a crime is not excepted
from disclosure under section 552.108. Id. § 552.108(c). Such basic information refers to
the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-8; see also
Open Records Decision No. 127 (1976) (summarizing types of information deemed public
by Houston Chronicle). Therefore, with the exception of basic information and the
information we have marked under section 552.022(a)(17), which must be released, the
department may withhold case numbers 13-067278, 12-225033, 11-176074, 08-346231,
and 07-084271 under section 552.108(a)(1) of the Government Code and case numbers
14-293030, 13-210036, 13-060023, 11-105304, 11-084013. 10-259009, 10-091238,
09-232121, 09-171002, 08-362004, 08-165087, 08-089291, 07-214337, 07-149388,
06-279017, 06-240181, 06-238006. 06-249004, and 06-126064 under section 552.108(a)(2)
of the Government Code.’

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information protected by other statutes such
as section 58.007 of the Family Code, which provides in pertinent part:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult files
and records:

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

*As we make this determination, we need not address your remaining arguments against disclosure of
this information.
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(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). Juvenile law enforcement records relating to delinquent conduct or
conduct indicating a need for supervision that occurred on or after September 1, 1997. are
confidential under section 58.007. See id. § 51.03(a), (b) (defining “delinquent conduct™ and
“conduct indicating a need for supervision” for purposes of section 58.007 of Family Code).
For purposes of section 58.007(c), “child” means a person who is ten years of age or older
and under seventeen years of age at the time of the conduct at issue. See id. § 51.02(2).
Upon review, we find case number 12-031117 involves juvenile delinquent conduct or
conduct indicating a need for supervision that occurred after September 1, 1997. As such,
this information constitutes juvenile law enforcement records that are confidential pursuant
to section 58.007(c). The exceptions in section 58.007 do not apply in this instance. See id.
§ 58.007(e)-(I). Accordingly. the department must withhold case number 12-031117 under
section 552.101 of the Government Code in conjunction with section 58.007(¢) of the Family
Code.

Section 552.101 of the Government Code also encompasses information protected by
chapter 411 of the Government Code, which makes confidential criminal history record
information (“CHRI™) generated by the National Crime Information Center or by the Texas
Crime Information Center. See Gov’t Code § 411.083(a). Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal regulations
allow each state to follow its individual laws with respect to the CHRI it generates. See id.
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety (“DPS”) maintains, except that DPS may disseminate this information as
provided in chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI:
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency: however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090-.127. Thus. any CHRI obtained from DPS or
any other criminal justice agency must be withheld under section 552.101 in conjunction
with chapter 411, subchapter F of the Government Code. We note section 411.083 does not
apply to active warrant information or other information relating to one’s current
involvement with the criminal justice system. See id. § 411.081(b) (police department
allowed to disclose information pertaining to person’s current involvement in the criminal
justice system). Upon review. we find some of the remaining information, which we have
marked, consists of CHRI that is confidential under section 411.083. Thus, the department
must withhold the information we marked under section 552.101 in conjunction with
section 411.083 of the Government Code.
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Section 552.101 of the Government Code also encompasses article 62.005(b) of the Code
of Criminal Procedure. Article 62.051 of the Code of Criminal Procedure requires a sex
offender registrant to provide the following information for the Texas Department of Public
Safety sex offender registration database: the person’s full name; date of birth; sex; race;
height; weight; eye color; hair color; social security number; driver’s license number: shoe
size: home address; each alias; home, work, or cellular telephone number; a recent color
photograph, or if possible, an electronic image of the person: a complete set of fingerprints:
the type of offense the person was convicted of; the age of the victim; the date of conviction;
the punishment received; an indication as to whether the person is discharged. paroled, or
released on juvenile probation, community supervision, or mandatory supervision: an
indication of each license, as defined by article 62.005(g). that is held or sought by the
person: an indication as to whether the person is or will be employed, carrying on a vocation,
or a student at a particular public or private institution of higher education in this state or
another state, and the name and address of that institution; the identification of any online
identifier established or used by the person; and any other information required by the
department. See Crim. Proc. Code art. 62.051(c). This information is public information
with the exception of the person’s social security number: driver’s license number; home,
work, or cellular telephone number; the identification of any online identifier established or
used by the person; all information required by the Texas Department of Public Safety
outside of the enumerated categories of information including any information regarding an
employer’s name, address, or telephone number; and any information that would identify the
victim of the offense for which the person is subject to registration. See id. art. 62.005(b).
Thus, the department must withhold or release the information subject to article 62.005 of
the Code of Criminal Procedure, which we have marked., in accordance with
article 62.005(b).

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy.
both prongs of this test must be satisfied. /d. at 681-82.

Types of information considered intimate and embarrassing by the Texas Supreme Court are
delineated in Industrial Foundation. Id. at 683. Additionally, this office has concluded some
kinds of medical information are generally highly intimate or embarrassing. See Open
Records Decision No. 455 (1987). This office also has concluded information that either
identifies or tends to identify a victim of sexual assault or other sex-related offense must be
withheld under common-law privacy. See Open Records Decision No. 393 at 2 (1983); see
also Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied) (identity of
witnesses to and victims of sexual harassment was highly intimate or embarrassing
information and public did not have a legitimate interest in such information).
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Upon review, we find some of the remaining information, which we have marked, satisfies
the standard articulated by the Texas Supreme Court in /ndustrial Foundation. Therefore,
the department must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy.

In summary, the department must release the submitted custodial death reports pursuant to
article 49.18(b) of the Code of Criminal Procedure. With the exception of basic information
and the information we have marked under section 552.022(a)(17). which must be released.
the department may withhold case numbers 13-067278, 12-225033,11-176074, 08-346231,
and 07-084271 under section 552.108(a)(1) of the Government Code and case numbers
14-293030, 13-210036, 13-060023, 11-105304, 11-084013, 10-259009, 10-091238,
09-232121, 09-171002, 08-362004, 08-165087, 08-089291, 07-214337, 07-149388.
06-279017,06-240181, 06-238006, 06-249004, and 06-126064 under section 552.108(a)(2)
of the Government Code. The department must withhold case number 12-031117 under
section 552.101 of the Government Code in conjunction with section 58.007(c) of the Family
Code. The department must withhold the information we marked under section 552.101 in
conjunction with section 411.083 of the Government Code. The department must withhold
orrelease the information subject to article 62.005 of the Code of Criminal Procedure. which
we have marked, in accordance with article 62.005(b). The department must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy. The department must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General. toll free, at (888) 672-6787.

Sincerely,

/ J / B
L-'u\ //L R
Cindy Nettles

Assistant Attorney General
Open Records Division

CN/dls
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Ref: ID# 559065
Enc. Submitted documents

¢ Requestor
(w/o enclosures)



