KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 10, 2015

Mr. Benjamin Castillo

Counsel for Pharr-San Juan-Alamo Independent School District
O’Hanlon, Rodgriguez, Betancourt, & Demerath

220 South Jackson Road

Edinburg, Texas 78539

OR2015-06918
Dear Mr. Castillo:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 561614.

The Pharr-San Juan-Alamo Independent School District (the “district™), which yourepresent,
received a request for all information the district may have relating to the death of a named
student. You claim the submitted information is excepted from disclosure under sections
552.101 and 552.103 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted information.

Initially, we note the United States Department of Education Family Policy Compliance
Office (the “DOE”) has informed this office that the Family Educational Rights and Privacy
Act (“FERPA™), 20 U.S.C. § 1232g, does not permit state and local educational authorities
to disclose to this office, without parental consent, unredacted, personally identifiable
information contained in education records for the purpose of our review in the open records
ruling process under the Act.' Consequently, state and local educational authorities that
receive a request for education records from a member of the public under the Act must not
submit education records to this office in unredacted form, that is, in a form in which
“personally identifiable information” is disclosed. See 34 C.F.R. § 99.3 (defining

'A copy of this letter may be found on the Office of the Attorney General’s website at
http://www.oag.state.tx.us/open/20060725usdoe. pdf.
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“personally identifiable information™); see also Open Records Decision No. 224 (1979)
(student’s handwritten comments protected under FERPA because they would make identity
of student easily traceable through handwriting, style of expression, or particular incidents
related in the comments). You have submitted unredacted education records for our review.
Because our office is prohibited from reviewing education records, we will not address the
applicability of FERPA to any of the submitted information. Such determinations under
FERPA must be made by the educational authority in possession of such records.” However,
we will consider your arguments against disclosure of the submitted information.

Section 552.103 of the Government Code has the broadest application of the exceptions the
district claims. Section 552.103 provides in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found.,958 S.W.2d 479,481 (Tex. App.—Austin 1997, orig. proceeding);
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must
meet both prongs of this test for information to be excepted under section 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably

*In the future, if the district does not obtain parental consent to submit unredacted education records
and the district seeks a ruling from this office on the proper redaction of those education records in compliance
with FERPA, we will rule accordingly.
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anticipated must be determined on a case-by-case basis. Id. at 4. Concrete evidence to
support a claim that litigation is reasonably anticipated may include, for example, the
governmental body’s receipt of a letter containing a specific threat to sue the governmental
body from an attorney for a potential opposing party. Open Records Decision No. 555
(1990); see Open Records Decision No. 518 at 5 (1989) (litigation must be “realistically
contemplated™). On the other hand, this office has determined that if an individual publicly
threatens to bring suit against a governmental body, but does not actually take objective steps
toward filing suit, litigation is not reasonably anticipated. See Open Records Decision
No. 331 (1982).

In this instance, the request is from a law firm claiming to represent the family of the
deceased student named in the request. You inform us the district asked the requestor to
establish identification as a representative of the student’s family. You generally assert the
district reasonably anticipated litigation when identification was not subsequently established
by the requestor. Although you have submitted a copy of a lawsuit filed against the district
by the law firm that made the present request, the lawsuit was filed after the present request
was received by the district. Upon review, we find the district has not demonstrated any
party had taken concrete steps toward filing litigation when the district received the present
request for information. Thus, you have failed to demonstrate that the district reasonably
anticipated litigation at the time the district received the request. See Gov’'t Code §
552.103(c). Accordingly, we conclude none of the submitted information may be withheld
under section 552.103 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. Section 552.101 encompasses the Medical Practice Act (“MPA”),
subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA provides in
pertinent part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.
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Occ. Code § 159.002(a)-(c). This office has concluded the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). We have marked records of the identity, diagnosis, evaluation, or treatment of a
patient by a physician that were created by a physician or someone under the supervision of
a physician. Additionally, we note the submitted information contains documents created
by a school nurse that may be subject to the MPA. Therefore, the district must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with the MPA; however, the district must only withhold the documents created by a school
nurse if they were created under the supervision of a physician. If the documents created by
a school nurse were not created under the supervision of a physician, they are not subject to
the MPA and the district may not withhold those documents under section 552.101 on that
basis.’

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). This office has also found common-law privacy generally protects the
identifying information of juvenile offenders. See Open Records Decision No. 394 (1983);
cf. Fam. Code § 58.007(c) (legislature chose to protect law enforcement records of a child
who is ten years of age or older and under 17 years of age at the time of the reported
conduct). However, because “the right of privacy is purely personal,” that right “terminates
upon the death of the person whose privacy is invaded.” Moore v. Charles B. Pierce Film
Enters., Inc., 589 S.W.2d 489,491 (Tex. Civ. App.— Texarkana 1979, writref’'d n.r.e.); see
also Justice v. Belo Broadcasting Corp., 472 F. Supp. 145, 147 (N.D. Tex. 1979) (“action
for invasion of privacy can be maintained only by a living individual whose privacy is
invaded” (quoting RESTATEMENT (SECOND) OF TORTS § 6521 (1977)); Attorney
General Opinions JM-229 (1984) (“the right of privacy lapses upon death™), H-917 (1976)
(“We are . . . of the opinion that the Texas courts would follow the almost uniform rule of
other jurisdictions that the right of privacy lapses upon death.”); Open Records Decision No.
272 (1981) (“the right of privacy is personal and lapses upon death”). Thus, information

*This ruling does not affect an individual’s right of access to a patient’s medical records from the
physician who provided treatment under the Medical Practice Act (the “MPA™), subtitle B of title 3 of the
Occupations Code. See Occ. Code §§ 159.004-.006; ¢f. Abbott v. Tex. State Bd. of Pharmacy, 391 S.W.3d 253
(Tex. App.—Austin 2012, no pet.) (MPA does not provide patient general right of access to his or her medical
records from governmental body responding to request for information under Public Information Act).
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pertaining solely to a deceased individual may not be withheld under section 552.101 of the
Government Code in conjunction with common-law privacy. We have marked the
information that satisfies the standard articulated by the Texas Supreme Court in Industrial
Foundation. This information is confidential under common-law privacy in conjunction
with section 552.101 of the Government Code and must be withheld by the district.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.”™ Gov't Code § 552.102(a). The Texas Supreme Court held section
552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The submitted information contains
the dates of birth of district employees. The district must withhold the employees’ dates of
birth we have marked under section 552.102(a) of the Government Code.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’'t Code § 552.117(a)(1). Whether a particular item of information is
protected by section 552.117(a)(1) must be determined at the time of the governmental
body’s receipt of the request for the information. See Open Records Decision No. 530 at 5
(1989). Thus, information may be withheld under section 552.117(a)(1) only on behalf of
a current or former employee or official who made a request for confidentiality under section
552.024 prior to the date of the governmental body’s receipt of the request for the
information. Therefore, to the extent the current or former employees whose information we
have marked timely elected confidentiality under section 552.024, the district must withhold
the marked information under section 552.117(a)(1) of the Government Code. To the extent
the employees at issue did not make a timely election under section 552.024, this information
may not be withheld under section 552.117(a)(1) of the Government Code.

In summary, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with the MPA; however, if the
marked documents created by a school nurse were not created under the supervision of a
physician, they are not subject to the MPA and the district may not withhold those
documents. The district must also withhold the information we have marked under section
552.1010f the Government Code in conjunction with common-law privacy. The dates of
birth of district employees we have marked must be withheld under section 552.102 of the
Government Code. To the extent the current or former employees whose additional personal

“The Office of the Attorney General will raise a mandatory exception like section 552.102 on behalf
of a governmental body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 48]
(1987), 480 (1987), 470 (1987).
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information we have marked timely elected confidentiality under section 552.024 of the
Government Code, the district must withhold this marked information under section
552.117(a)(1) of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

{ém&g d/ﬁmw\
Ramsey AY Abarca
Assistant Attorney General
Open Records Division
RAA/eb

Ref: ID# 561614

Enc. Submitted documents

c: Requestor
(w/o enclosures)



