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ATTORNEY GENERAI OF TEXAS

April 30, 2015

Mr. Benjamin Castillo

Counsel for Texas Education Service Center, Region II
O'Hanlon, Rodriguez Betancourt & Demerath

220 South Jackson Road

Edinburg, Texas 78539

OR2015-08407
Dear Mr. Castillo:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 561981.

The Texas Education Service Center, Region II (the “center”), which you represent, received
a request for information referencing the requestors and their company from August 15,
2014, to the date of the center’s response to the request, specifically: (1) “[a]ny and all
emails, letters, correspondence and text messages”™ sent by, or on behalf of, three named
individuals to any school district or administrator within Texas Education Agency, Region
I1, and corresponding responses; and, (2) “[a]ny and all memos, notes, memoranda and other
internal communications and records within the custody or under the control of” the three
named individuals, or that are within the individuals’ custody or control. You claim the
submitted information is excepted from disclosure under sections 552.101, 552.103, 552.104,
552.107, and 552.110 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted representative sample of information.'

'We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, we note the Act does not require a governmental body to disclose information that
did not exist at the time the request was received. Economic Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.— San Antonio 1978, writ dism’d); Open
Records Decision No. 452 at 3 (1986). Nor does a governmental body have an obligation
under the Act to treat a request as embracing information prepared after the request was
made. Open Records Decision No. 452 (1986). Thus, the center is not required to provide
the requestors information that did not exist at the time the center received their request.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional. statutory. or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information other statutes make confidential.
You contend the requested information is excepted from disclosure under section 552.101
in conjunction with section 2156.123 of the Government Code, which provides:

(a) The commission or other state agency shall avoid disclosing the contents
of each proposal on opening the proposal and during negotiations with
competing offerors.

(b) The commission or other state agency shall file each proposal in a register
of proposals, which, after a contract is awarded, is open for public inspection
unless the register contains information that is excepted from required
disclosure under Subchapter C, Chapter 552.

Id. § 2156.123(a),(b). Subchapter C of chapter 2156 of the Government Code prescribes
procedures for the use of competitive sealed bid proposals by state agencies. See id.
§ 2156.121. We note section 2156.123 does not contain express language that makes
information confidential. This office has held the statutory confidentiality protected by
section 552.101 requires express language making certain information confidential or stating
information shall not be released to the public. See Open Records Decision Nos. 658 at 4
(1998) (statutory confidentiality provision must be express, and confidentiality requirement
will not be implied from statutory structure), 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Thus, because
section 2156.123 does not expressly make information confidential or expressly state the
information shall not be released to the public, the center may not withhold any of the
submitted information under section 552.101 in conjunction with section 2156.123 of the
Government Code.

Section 552.103 of the Government Code provides as follows:
(a) Information is excepted from [required public disclosure] if it is

information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
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employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103 (a), (¢). The center has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or
reasonably anticipated, and (2) the information at issue is related to that litigation. University
of Tex. Law Sch. v. Texas Legal Found., 958 S.W.2d 479, 481 (Tex. App.— Austin 1997,
orig. proceeding); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.— Houston
[1st Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). The center
must meet both prongs of this test for information to be excepted under section 552.103(a).

To establish litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). In the context of anticipated
litigation in which the governmental body is the prospective plaintiff, the concrete evidence
must at least reflect that litigation is “realistically contemplated.” See Open Records
Decision No. 518 at 5 (1989); see also Attorney General Opinion MW-575 (1982) (finding
that investigatory file may be withheld from disclosure if governmental body attorney
determines that it should be withheld pursuant to section 552.103 and that litigation is
“reasonably likely to result”). Whether litigation is reasonably anticipated must be
determined on a case-by-case basis. See ORD 452 at 4. Although you generally assert the
requested information will be relied upon by the center in its consideration of “filing civil
litigation,” you have failed to demonstrate litigation was reasonably anticipated with regard
to the submitted information on the date the center received the request for information.
Thus, upon review of your arguments and the submitted information, we find the center may
not withhold any of the submitted information under section 552.103(a).

Section 552.104 of the Government Code excepts from required public disclosure
“information that, if released, would give advantage to a competitor or bidder.” Gov’t Code
§ 552.104. This exception protects a governmental body’s interests in connection with
competitive bidding and in certain other competitive situations. See Open Records Decision
No. 593 (1991) (construing statutory predecessor). This office has held a governmental body
may seek protection as a competitor in the marketplace under section 552.104 and avail itself
of the “competitive advantage™ aspect of this exception if it can satisfy two criteria. See id.
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First, the governmental body must demonstrate it has specific marketplace interests. See id.
at 3. Second, the governmental body must demonstrate a specific threat of actual or potential
harm to its interests in a particular competitive situation. See id. at 5. Thus, the question of
whether the release of particular information will harm a governmental body’s legitimate
interests as a competitor in a marketplace depends on the sufficiency of the governmental
body’s demonstration of the prospect of specific harm to its marketplace interests in a
particular competitive situation. See id. at 10. A general allegation of a remote possibility
of harm is not sufficient. See Open Records Decision No. 514 (1988) at 2. You inform us
the center submits bids for services every year but fail to explain, in this instance, how the
center has a specific marketplace interest or is a “competitor” for the purposes of section
552.104. Accordingly, the center may not withhold any of the information at issue under
section 552.104.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a governmental body must demonstrate that the information constitutes or documents
a communication. /d. at 7. Second, the communication must have been made “to facilitate
the rendition of professional legal services” to the client governmental body. TEX. R. EVID.
503(b)(1). The privilege does not apply when an attorney or representative is involved in
some capacity other than that of providing or facilitating professional legal services to the
client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney
acting in a capacity other than that of attorney). Governmental attorneys often act in
capacities other than that of professional legal counsel, such as administrators, investigators,
or managers. Thus, the mere fact that a communication involves an attorney for the
government does not demonstrate this element. Third, the privilege applies only to
communications between or among clients, client representatives, lawyers, and lawyer
representatives. TEX. R.EVID. 503(b)(1)(A), (B), (C), (D), (E). Thus, a governmental body
must inform this office of the identities and capacities of the individuals to whom each
communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, id. 503(b)(1), meaning it was “not intended to be disclosed
to third persons other than those: (A) to whom disclosure is made to further the rendition of
professional legal services to the client; or (B) reasonably necessary to transmit the
communication.” Id. 503(a)(5). Whether a communication meets this definition depends
on the intent of the parties involved at the time the information was communicated. Osborne
v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, orig. proceeding). Moreover,
because the client may elect to waive the privilege at any time, a governmental body must
explain that the confidentiality of acommunication has been maintained. Section 552.107(1)
generally excepts an entire communication that is demonstrated to be protected by the
attorney-client privilege unless otherwise waived by the governmental body. See Huie v.



Mr. Benjamin Castillo - Page 5

DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication,
including facts contained therein).

You state the submitted information consists of communications involving center
administrators, employees. and counsel. You further state the communications were made
for the purpose of facilitating the rendition of professional legal services to the center and
these communications have remained confidential. Upon review, we find the center has
demonstrated the applicability of the attorney-client privilege to some of the submitted e-
mails, which we have marked. The center may withhold the e-mails we marked between
center administrators and employees and counsel under section 552.107(1) of the
Government Code. However, we find you have failed to demonstrate how the remaining
submitted information consists of communications between privileged parties or
communications made for the purpose of facilitating the rendition of professional legal
services to the center. Accordingly, the center may not withhold this remaining submitted
information under section 552.107(1) of the Government Code.

Next, we address the center’s arguments under section 552.110 of the Government Code for
the remaining submitted information. Section 552.110 of the Government Code excepts
from disclosure trade secrets obtained from a person and privileged or confidential by statute
or judicial decision, as well as commercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained. Gov’t Code
§ 552.110. However, section 552.110 protects the interests of third parties, not governmental
bodies. Accordingly, the requested information may not be withheld under section 552.110.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body™ unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢).” See id. § 552.137(a)-(c).
Section 552.137 does not apply to an institutional e-mail address, the general e-mail address
of a business, an e-mail address of a person who has a contractual relationship with a
governmental body, an e-mail address of a vendor who seeks to contract with a governmental
body, an e-mail address maintained by a governmental entity for one of its officials or
employees, or an e-mail address provided to a governmental body on a letterhead. See id.
§ 552.137(c). We note the requestors have a right of access to their own e-mail addresses
under section 552.137(b). Id. § 552.137(b). Accordingly, with the exception of the
requestors’ own e-mail addresses, we find the center must withhold the submitted private
e-mail addresses under section 552.137 of the Government Code, unless their owners
affirmatively consent to their public disclosure or subsection (¢) applies.

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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Finally, we note some the submitted information includes copyrighted materials. A custodian
of public records must comply with the copyright law and is not required to furnish copies
of records that are copyrighted. Attorney General Opinion JM-672 (1987). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. /d. Ifa member of the public wishes to make copies of copyrighted materials,
the person must do so unassisted by the governmental body. In making copies, the member
of the public assumes the duty of compliance with the copyright law and the risk of a
copyright infringement suit. See Open Records Decision No. 550 (1990).

In summary, the center may withhold the e-mails we have marked under section 552.107(1)
of the Government Code. Except for the requestors’ own e-mail addresses, the private e-mail
addresses in the submitted information must be withheld under section 552.137 of the
Government Code unless their owners affirmatively consent to their public disclosure or
subsection (¢) applies. The remaining requested information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Fonser, Bhoric
Raan:l::&. Abarca

Assistant Attorney General
Open Records Division

RAA/eb
Ref: ID# 561981
Enc. Submitted documents

¢ Requestor
(w/o enclosures)



