ATTORNEY GENERAL OF TEXAS

May 1, 2015

Ms. Karla Schultz

Counsel for Hays Consolidated Independent School District
Walsh, Anderson. Gallegos, Green and Trevifio, P.C.

P.O. Box 2156

Austin, Texas 78768

OR2015-08516

Dear Ms. Schultz:

You ask whether certain information is subject to required public disclosure under the

Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 561960.

The Hays Consolidated Independent School District (the “district’™), which you represent,
received a request for the district’s responses to specified questions by a school board
member. The district states it has released some of the submitted information. The district
claims portions of the remaining submitted information are excepted from disclosure under
sections 552.101 and 552.116 of the Government Code. We have considered the exceptions
the district claims and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’tCode § 552.101. Section 552.101 encompasses chapter 411 of the Government Code,
which pertains to criminal history record information (“CHRI™). Chapter 411 authorizes the
Texas Department of Public Safety (the “DPS”) to compile and maintain CHRI from law
enforcement agencies throughout the state and to provide access to authorized persons to
federal criminal history records. See id. §§ 411.042, .087. In 2007, the Legislature enacted
section 411.0845 of the Government Code, which provides in relevant part:

(a) The [DPS] shall establish an electronic clearinghouse and subscription
service to provide [CHRI] to a particular person entitled to receive [CHRI]
and updates to a particular record to which the person has subscribed under
this subchapter.
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(b) On receiving a request for [CHRI] from a person entitled to such
information under this subchapter, the [DPS] shall provide through the
electronic clearinghouse:

(1) the [CHRI] reported to the [DPS] or the Federal Bureau of
Investigation relating to the individual who is the subject of the
request; or

(2) a statement that the individual who is the subject of the request
does not have any [CHRI] reported to the [DPS] or the Federal
Bureau of Investigation.

(d) The [DPS] shall ensure that the information described by Subsection (b)
is provided only to a person otherwise entitled to obtain [CHRI] under this
subchapter. Information collected under this section is confidential and is not
subject to disclosure under [the Act].

Id. §411.0845(a)-(b), (d). Section411.097(b) of the Government Code provides in part that
“[a] school district . . . is entitled to obtain from the [DPS CHRI] maintained by the [DPS]
that the district . . . is required or authorized to obtain under Subchapter C, Chapter 22,
Education Code, that relates to a[n] . . . employee of the district[.]” Id § 411.097(b).
Pursuant to section 22.083(a-1) of the Education Code, a school district is authorized to
obtain CHRI from the DPS’s electronic clearinghouse. See Educ. Code § 22.083(a-1)(1).
Section 22.08391(d) of the Education Code states that any CHRI received by a school district
is subject to section 411.097(d) of the Government Code. Id. § 22.08391(d).
Section 411.097(d) provides in relevant part:

(d) [CHRI] obtained by a school district, charter school, private school,
service center, commercial transportation company, or shared services
arrangement in the original form or any subsequent form:
(1) may not be released to any person except:
(A) the individual who is the subject of the information;
(B) the Texas Education Agency;

(C) the State Board for Educator Certification;

(D) the chief personnel officer of the transportation company,
if the information is obtained under Subsection (a)(2); or
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(E) by court order].]

Gov’t Code § 411.097(d)(1). The district states the information it marked is derived from
information obtained from the DPS electronic clearinghouse and local law enforcement.
Upon review, we find the information at issue does not constitute confidential CHRI: thus,
the district may not withhold any portion of the submitted information under section 552.101

of the Government Code in conjunction with chapter 411 of the Government Code or federal
law.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in /ndustrial Foundation. Id. at 683. A compilation of
an individual’s criminal history is highly embarrassing information, the publication of which
would be highly objectionable to a reasonable person. Cf. U.S. Dep 't of Justice v. Reporters
Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (finding significant privacy
interest in compilation of individual’s criminal history by recognizing distinction between
public records found in courthouse files and local police stations and compiled summary of
criminal history information). Furthermore, we find a compilation of a private citizen’s
criminal history is generally not of legitimate concern to the public. Upon review, we find
the district has failed to demonstrate how the information at issue is highly intimate or
embarrassing and not of legitimate public interest. Accordingly, the district may not

withhold any of the submitted information under section 552.101 in conjunction with
common-law privacy.

Section 552.116 provides the following:

(a) An audit working paper of an audit of the state auditor or the auditor of
a state agency, an institution of higher education as defined by
Section 61.003, Education Code, a county, a municipality, a school district,
a hospital district, or a joint board operating under Section 22.074,
Transportation Code, including any audit relating to the criminal history
background check of a public school employee, is excepted from the
requirements of Section 552.021. If information in an audit working paper
is also maintained in another record, that other record is not excepted from
the requirements of Section 552.021 by this section.

(b) In this section:

(1) “Audit” means an audit authorized or required by a statute of this
state or the United States, the charter or an ordinance of a
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municipality, an order of the commissioners court of a county, the
bylaws adopted by or other action of the governing board of a hospital
district, a resolution or other action of a board of trustees of a school
district, including an audit by the district relating to the criminal
history background check of a public school employee, or aresolution
or other action of a joint board described by Subsection (a) and
includes an investigation.

(2) “Audit working paper” includes all information, documentary or
otherwise, prepared or maintained in conducting an audit or preparing
an audit report, including:

(A) intra-agency and interagency communications; and
(B) drafts of the audit report or portions of those drafts.

Gov’t Code § 552.116. Upon review, we find the district has failed to demonstrate the
information at issue consists of audit working papers excepted from disclosure under
section 552.116. See id. Thus, the district may not withhold any of the submitted
information under section 552.116 of the Government Code. As no further exceptions to
disclosure have been raised, the district must release the submitted information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free. at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General., toll free, at (888) 672-6787.

Sincerely,

Rahat Huq

Assistant Attorney General
Open Records Division

RSH/dls
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Ref: ID# 561960
Enc. Submitted documents

e Requestor
(w/o enclosures)



