ATTORNEY GENERAL OF TEXAS

May 35, 2015

Ms. Sol M. Cortez
Assistant City Attorney
City of El Paso

P.O. Box 1890

El Paso. Texas 79950-1890

OR2015-08701
Dear Ms. Cortez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 562307 (El Paso Ref. 15-1004-568 and 15-1004-581).

The City of El Paso (the “city”) received two requests from different requestors for the
certified payrolls of a specified subcontractor on a specified project for specified time
periods.! We understand the city is withholding social security numbers under
section 552.147(b) of the Government Code.” The city claims the submitted information is
not subject to the Act. Alternatively. the city claims the submitted information is excepted
from disclosure under section 552.101 of the Government Code. Further. the city provides
documentation showing it notified Beltran Electrical Contractors, Inc. (“Beltran™) of the
request for information and of its right to submit arguments to this office as to why the
submitted information should not be released. See Gov’t Code § 552.305(d): see also Open
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of

'"The city states the first requestor modified his request. See Gov't Code § 552.263(e-1) (modified
request is considered received on the date the governmental body receives the written modification).

*Section 552.147(b) of the Government Code authorizes a governmental body to redact a living

person’s social security number from public release without the necessity of requesting a decision from this
office. See Gov't Code § 552.147(b).

Post Office Box 12548, Austin, Texas 78711-2548 « (312) 463-2100 « www. lexasattorneyeenceral. 2oy



Ms. Sol M. Cortez - Page 2

exception in the Act in certain circumstances). We have received comments from Beltran.
We have considered the submitted arguments and reviewed the submitted information.

The city and Beltran contend the submitted information is not subject to the Act. The
Act is applicable only to “public information.” See Gov't Code §§ 552.002, .021.
Section 552.002(a) defines “public information™ as the following:

[I]nformation that is written. produced, collected, assembled. or maintained
under a law or ordinance or in connection with the transaction of official
business:

(1) by a governmental body:

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information: or

(C) spends or contributes public money for the purpose of
writing, producing, collecting. assembling, or maintaining the
information: or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

Id. § 552.002(a). Thus, virtually all the information in a governmental body’s physical
possession constitutes public information and is subject to the Act. See id. § 552.002(a)(1):
see Open Records Decision Nos. 549 at 4 (1990). 514 at 1-2 (1988). But see Open Records
Decision No. 635 at 4 (1995) (Gov't Code § 552.002 not applicable to personal information
unrelated to official business and created or maintained by state employee involving de
minimis use of state resources). The city states the submitted information consists of
certified payroll records Beltran submitted to the city in compliance with chapter 2258 of the
Government Code. The city and Beltran both assert Beltran does not maintain the
information at issue for the city, and the city only uses the information at issue to ensure
compliance with state law. We note. however. the information at issue was collected under
a state law and maintained by the city. Accordingly. we find the submitted information
constitutes information that was collected, assembled. or maintained under a law or
ordinance or in connection with the transaction of official business. Thus, the submitted
information is subject to the Act and must be released, unless the information falls within an
exception to public disclosure under the Act.
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Next. the city and Beltran contend the submitted information is protected under
section 552.101 of the Government Code. Section 552.101 excepts from public disclosure
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” Gov’t Code § 552.101. This section encompasses the doctrine of
common-law privacy, which protects information that is (1) highly intimate or embarrassing,
the publication of which would be highly objectionable to a reasonable person, and (2) not
of legitimate concern to the public. [Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy.,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. This office has found personal financial information not relating to
the financial transaction between an individual and a governmental body is excepted from
required public disclosure under common-law privacy. See Open Records Decision Nos. 600
(1992) (finding personal financial information to include designation of beneficiary of
employee’s retirement benefits and optional insurance coverage: choice of particular
insurance carrier; direct deposit authorization; and forms allowing employee to allocate
pretax compensation to group insurance, health care, or dependent care), 545 (1990)
(deferred compensation information. participation in voluntary investment program. election
of optional insurance coverage, mortgage payments, assets, bills, and credit history).
However, whether financial information is subject to a legitimate public interest and,
therefore. is not protected by common-law privacy must be determined on a case-by-case
basis. See Open Records Decision No. 373 (1983).

Chapter 2258 of the Government Code is applicable to prevailing wage rates for public
works projects. Section 2258.021(a) provides that workers, laborers, or mechanics employed
by or on behalf of the state or a political subdivision of the state shall be paid “not less than
the general prevailing rate of per diem wages for work of a similar character in the locality
in which the work is performed[.]” Gov’t Code § 2258.021(a). Section 2258.024 requires
the contractor and each subcontractor to keep a record of the name and occupation of each
worker and the actual per diem wages paid to each worker employed on the project. See id.
§ 2258.024(a). Section 2258.024 also provides that this record “shall be open at all
reasonable hours to inspection by the officers and agents of the public body.” Id.
§ 2258.024(b): see also id. § 2258.058 (criminal penalty for violation of Gov't Code
§ 2258.024).

Upon review, we find the identifying information of the employees in the payroll records at
issue, a representative sample of which we have marked, meet the standard articulated by the
Texas Supreme Court in Industrial Foundation. Accordingly, the city must withhold the
information at issue under section 552.101 of the Government Code in conjunction with
common-law privacy. However, after careful consideration, we find there is a legitimate
public interest in knowing whether a private entity engaged in a public works project is
paying the general prevailing wage to its employees pursuant to section 2258.021 of the
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Government Code. Therefore, the city may not withhold any of the remaining information
under section 552.101 of the Government Code in conjunction with common-law privacy.

Next, we address Beltran’s argument under the constitutional right to privacy for the
remaining information. Section 552.101 also encompasses the constitutional right to privacy.
Constitutional privacy protects two Kinds of interests. See Whalen v. Roe, 429
U.S.589, 599-600 (1977). Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4, 455
at 3-7 (1987). The first is the interest in independence in making certain important decisions
related to the “zones of privacy.” pertaining to marriage, procreation, contraception, family
relationships. and child rearing and education, that have been recognized by the United States
Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th Cir. 1981): ORD 455 at 3-7. The
second constitutionally protected privacy interest is in freedom from public disclosure of
certain personal matters. See Ramie v. City of Hedwig Village, Tex.. 765 F.2d 490 (5th
Cir. 1985); ORD 455 at 6-7. This aspect of constitutional privacy balances the individual’s
privacy interest against the public’s interest in the information. See ORD 455 at 7.
Constitutional privacy under section 552.101 is reserved for “the most intimate aspects of
human affairs.” /d. at 8 (quoting Ramie, 765 F.2d at 492). As for the right to privacy under
the Texas Constitution, which Beltran also argues for the information at issue. we have
interpreted the right of privacy under the Texas Constitution is consistent with that under the
federal Constitution. See City of Sherman v. Henry, 928 S.W.2d 464, 473 (Tex. 1996)
(“While the Texas Constitution has been recognized to possess independent vitality. separate
and apart from the guarantees provided by the United States Constitution, there is no reason
to expand Texas constitutional protections... ™ (citations omitted)).

Upon review. we find Beltran has not demonstrated how any portion of the remaining
information falls within the zones of privacy or implicates an individual’s privacy interests
for purposes of constitutional privacy. Accordingly, none of the remaining information may
be withheld under section 552.101 of the Government Code in conjunction with
constitutional privacy.

In summary, the city must withhold the identifying information of the employees in the
payroll records at issue, a representative sample of which we have marked, under
section 552.101 of the Government Code in conjunction with common-law privacy. The city
must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us: therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/
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orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

y

Rahat Huq
Assistant Attorney General
Open Records Division

RSH/dls
Ref: ID# 562307
Enc. Submitted documents

¢: 2 Requestors
(w/o enclosures)

Beltran Electrical Contractors. Inc.
c/o Ms. Kimberly A. Miller

Hicks & Llamas, P.C.

124 West Castellano Drive, Suite 100
El Paso, Texas 79912

(w/o enclosures)



