ATTORNEY GENERAL OF TEXAS

May 6. 2015

Ms. Halfreda Anderson-Nelson
DART Public Information Officer
Dallas Area Rapid Transit

P.O. Box 660163

Dallas, Texas 75266-0163

OR2015-08793
Dear Ms. Anderson-Nelson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 562688 (DART ORR Nos. 11395, 11400, 11402, and 11408).

Dallas Area Rapid Transit ("DART"”) received several requests from the same requestor for
multiple categories of information pertaining to a specified incident. You state DART has
released some information. You also state DART does not have information responsive to
a portion of the requests." You claim the submitted information is excepted from disclosure
under sections 552.101, 552.102, and 552.108 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

DART states it sought clarification of some of the requests. See Gov't Code § 552.222 (if
request for information is unclear, governmental body may ask requestor to clarify request):
see also City of Dallas v. Abbott. 304 S.W.3d 380. 387 (Tex. 2010) (holding that when a
governmental entity, acting in good faith, requests clarification or narrowing of an unclear
or over-broad request for public information, the ten-day period to request an attorney
general ruling is measured from the date the request is clarified or narrowed). DART states

"The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d);
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).
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it has received a response to some of the requests for clarification, but has not received a
response to the remaining requests for clarification. Thus, for the portions of the requested
information for which DART has sought but has not received clarification. we find DART
is not required to release information in response to these portions of the request. However,
if the requestor clarifies these portions of the request for information, DART must seek a
ruling from this office before withholding any responsive information from the requestor.
See Gov’'t Code § 552.222; City of Dallas, 304 S.W.3d at 387. We note a governmental
body has a duty to make a good-faith effort to relate a request for information to information
the governmental body holds. Open Records Decision No. 561 (1990). In this case. as
DART has submitted information responsive to the request and has made arguments against
disclosure of this information, we will address the applicability of DART's arguments to the
submitted information.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.™
Gov't Code § 552.101. Section 552.101 encompasses information protected by other
statutes. As part of the Texas Homeland Security Act (the "HSA™), sections 418.176
through 418.182 were added to chapter 418 of the Government Code. These provisions
make confidential certain information related to terrorism. Section 418.176(a) of the
Government Code provides as follows:

Information is confidential if the information is collected, assembled. or
maintained by or for a governmental entity for the purpose of preventing,
detecting, responding to, or investigating an act of terrorism or related
criminal activity and:

(1) relates to the staffing requirements of an emergency response
provider, including a law enforcement agency. a fire-fighting agency.
Or an emergency services agency:

(2) relates to a tactical plan of the provider: or

(3) consists of a list or compilation of pager or telephone numbers,
including mobile and cellular telephone numbers, of the provider|.]

Gov't Code § 418.176(a). The fact that information may relate to a governmental body’s
security measures does not make the information per se confidential under the HSA. See
Open Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls
scope of its protection). Furthermore, the mere recitation of a statute’s key terms is not
sufficient to demonstrate the applicability of the claimed provision. As with any exception to
disclosure, a claim under one of the confidentiality provisions of the HSA must be
accompanied by an adequate explanation of how the responsive records fall within the scope
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of the claimed provision. See Gov’'t Code § 552.301(e)(1)(A) (governmental body must
explain how claimed exception to disclosure applies).

The submitted information contains automatic vehicle locator (“AVL") records. You state
the AVL records are collected by DART for “the purposes of preventing, detecting[.] and
responding to criminal activity[,] which includes terrorist activity.” You further state the
AVL records locate police officers and show “a pattern of deployment and methods of
response, response time, reaction and location[.]” Upon review, we find you have
demonstrated the information at issue relates to DART’s staffing requirements and tactical
plan, and is maintained by DART for the purpose of preventing. detecting. responding to, or
investigating an act of terrorism or related criminal activity. Therefore, we conclude the
submitted AVL records titled “GPS Police Vehicle™ are confidential under section 418.176
of the Government Code, and DART must withhold them under section 552,101 of the
Government Code.”

Section 552.101 of the Government Code also encompasses information made confidential
under other statutes, such as section 40.321 of title 49 of the Code of Federal Regulations.
Section 40.321 relates to the confidentiality of workplace drug and alcohol testing and
provides:

Except as otherwise provided in this subpart, as a service agent or employer
participating in the [United States Department of Transportation| drug or
alcohol testing process. you are prohibited from releasing individual test
results or medical information about an employee to third parties without the
employee’s specific written consent.

(a) A “third party” is any person or organization to whom other
subparts of this regulation do not explicitly authorize or require the
transmission of information in the course of the drug or alcohol
testing process.

(b) “Specific written consent”™ means a statement signed by the
employee that he or she agrees to the release of a particular piece of
information to a particular, explicitly identified, person or
organization at a particular time. “Blanket releases,” in which an
employee agrees to arelease of a category of information (e.g., all test
results) or to release information to a category of parties (e.g., other
employers who are members of a C/TPA. companies to which the
employee may apply for employment). are prohibited under this part.

*As our ruling is dispositive. we need not address your remaining argument against disclosure of this
information.
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49 C.F.R § 40.321. You state the submitted information contains the drug test of a DART
employee. You further state this information is maintained by DART pursuant to
section 40.321 of title 49 of the Code of Federal Regulations. You do not indicate that any
written consent has been given with respect to disclosure of the information in question.
See id. § 40.321(b). Based upon your representations and our review, we conclude DART
must withhold the submitted drug test, which we have marked, under section 552.101 of the

Government Code in conjunction with section 40.321 of title 49 of the Code of Federal
Regulations.*

Section 552.101 of the Government Code also encompasses information protected by other
statutes, such as section 6103(a) of title 26 of the United States Code, which makes tax return
information confidential. See Attorney General Opinion H-1274 (1978) (tax returns);
Open Records Decision No. 600 (1992) (W-4 forms). Section 6103(b) defines the term
“return information™ as follows:

a taxpayer’s identity. the nature, source, or amount of his income, payments,
receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax
liability, tax withheld, deficiencies. overassessments, or tax payments, . . . or
any other data. received by, recorded by, prepared by, furnished to. or
collected by the Secretary [of the Treasury] with respect to a return or
with respect to the determination of the existence, or possible existence of
liability . .. for any tax. penalty. interest, fine, forfeiture, or other imposition,
or offense]. |

26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return information”
expansively to include any information gathered by the Internal Revenue Service
regarding a taxpayer’s liability under title 26 of the United States Code. See Mallas v.
Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989). aff'd in part, 993 F.2d 1111 (4th Cir. 1993).
Upon review, we find the submitted information contains a W-4 form which constitutes
confidential tax return information under section 6103(a). Thus, DART must withhold the
W-4 form we have marked under section 552.101 of the Government Code in conjunction
with section 6103(a) of title 26 of the United States Code.*

Section 552.101 of the Government Code also encompasses section 1324a of title 8 of the
United States Code. Section 1324a governs -9 forms and their related documents. This
section provides an I-9 form and “any information contained in or appended to such form,
may not be used for purposes other than for enforcement of this chapter™ and for enforcement

*As our ruling is dispositive. we need not address your remaining argument against disclosure of this
information.

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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of other federal statutes governing crime and criminal investigations. See 8 U.S.C.
§ 1324a(b)(5): see also 8 C.F.R. § 274a.2(b)(4). Release of the submitted I-9 form in this
instance would be “for purposes other than enforcement™ of the referenced federal statutes.
Accordingly, we conclude the submitted 1-9 form, which we have marked, is confidential
pursuant to section 1324a of title 8 of the United States Code and DART must withhold it
under section 552.101 of the Government Code.’

Section 552.101 of the Government Code also encompasses laws that make criminal history
record information (“CHRI") confidential. CHRI generated by the National Crime
Information Center or by the Texas Crime Information Center is confidential under federal
and state law. Title 28, part 20 of the Code of Federal Regulations governs the release of
CHRI that states obtain from the federal government or other states. Open Records Decision
No. 565 at 7 (1990). The federal regulations allow each state to follow its individual law
with respect to CHRI it generates. /d. at 10-12. Section 411.083 of the Government Code
deems confidential CHRI the Department of Public Safety ("DPS™) maintains. except DPS
may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(a) of
the Government Code authorize a criminal justice agency to obtain CHRI: however, a
criminal justice agency may not release CHRI except to another criminal justice agency for
criminal justice purposes. See id. § 411.089(b)(1). Other entities specified in chapter 411
of the Government Code are entitled to obtain CHRI from DPS or another criminal justice
agency: however, those entities may not release CHRI except as provided by chapter 411.
See generally id. §§ 411.090-.127. Further, CHRI does not include driving record
information. /d. § 411.082(2)(B). Upon review. we find the information we have marked
consists of confidential CHRI. Accordingly, DART must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with section 411.083
of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing. the
publication of which would be highly objectionable to a reasonable person. and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668. 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. The types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). Further. this office has concluded some kinds of personal financial
information not relating to the financial transaction between an individual and a
governmental body is generally highly intimate or embarrassing. See Open Records Decision

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Nos. 600 (1992), 545 (1990) (deferred compensation information, participation in voluntary
investment program, election of optional insurance coverage, mortgage payments. assets,
bills, and credit history). This office has found financial information relating only to an
individual ordinarily satisfies the first requirement of the test for common-law privacy. See
Open Records Decision Nos. 600 (designation of beneficiary of employee’s retirement
benefits, direct deposit authorization, and forms allowing employee to allocate pretax
compensation to group insurance, health care or dependent care), 523 (1989). This office has
also determined a public employee’s net pay is protected by common-law privacy even
though it involves a financial transaction between the employee and the governmental body.
See Attorney General Opinion GA-0572 at 3-5 (2007) (stating net salary necessarily involves
disclosure of information about personal financial decisions and is background financial
information about a given individual that is not of legitimate concern to the public).
However, information concerning financial transactions between an employee and a public
employer is generally of legitimate public interest. ORD 545.

Additionally, this office has found a compilation of an individual’s criminal history is highly
embarrassing information. the publication of which would be highly objectionable to a
reasonable person. Cf. United States Dep 't of Justice v. Reporters Comm. for Freedom of
the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual’s privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation of one’s criminal history). Furthermore, we find
a compilation of a private citizen’s criminal history is generally not of legitimate concern to
the public. We note records relating to routine traffic violations are not considered criminal
history information. Cf. Gov't Code § 411.082(2)(B) (criminal history record information
does not include driving record information).

Upon review, we find the information we have marked and indicated satisfies the standard
articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, DART must
withhold the information we have marked and indicated under section 552.101 of the
Government Code in conjunction with common-law privacy. However, we find you have
not demonstrated how any of the remaining information is highly intimate or embarrassing
and not of legitimate concern to the public. Thus, none of the remaining information may
be withheld under section 552.101 in conjunction with common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file. the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” [Id. § 552.102(a). The Texas Supreme Court has considered the
applicability of section 552.102, and has held section 552.102(a) excepts from disclosure the
dates of birth of state employees in the payroll database of the Texas Comptroller of Public
Accounts. Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex..354 S.W.3d 336,348
(Tex. 2010). Upon review, we find DART must withhold the dates of birth we have marked
under section 552.102(a) of the Government Code.
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Section 552.108(a)(1) of the Government Code excepts from disclosure “[i|nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime. . . . if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov't Code 552.108(a)(1). Generally, a
governmental body claiming section 552.108 must reasonably explain how and why the
release of the requested information would interfere with law enforcement. See id.
§§ 552.108(a)(1). .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You
state the submitted audio recording dated December 24, 2014 relates to a pending criminal
prosecution. Based upon this representation. we conclude section 552.108(a)(1) isapplicable
and the release of the audio recording at issue would interfere with the detection,
investigation. or prosecution of crime. See Houston Chronicle Publ'g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [ 14th Dist.| 1975) (court delineates law
enforcement interests that are present in active cases), writ ref'd n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). Accordingly, DART may withhold the submitted audio recording
dated December 24, 2014 under section 552.108(a)(1) of the Government Code.”

We note some of the remaining information may be subject to section 552.117 of the
Government Code.” Section 552.117(a)(1) excepts from disclosure the current and former
home addresses and telephone numbers, emergency contact information, social security
numbers, and family member information of current or former officials or employees of a
governmental body who request this information be kept confidential under section 552.024
of the Government Code. Gov’t Code § 552.117(a). Section 552.117 is also applicable to
cellular telephone numbers. provided the cellular telephone service is not paid for by a
governmental body. See Open Records Decision No. 506 at 5-6 (1988) (statutory
predecessor to section 552.117 not applicable to cellular telephone numbers provided and
paid for by governmental body and intended for official use). Whether information is
protected by section 552.117(a)(1) must be determined at the time the request for it is made.
See Open Records Decision No. 530 at 5 (1989). DART may only withhold information
under section 552.117(a)(1) on behalf of current or former officials or employees who made
a request for confidentiality under section 552.024 prior to the date on which the request for
this information was made. Therefore, if the individual whose information is at issue timely
requested confidentiality under section 552.024, DART must withhold the information we
have marked under section 352.117(a)(1) of the Government Code; however. the marked
cellular telephone number may be withheld only if a governmental body does not pay for the
cellular telephone service. Conversely, if the individual at issue did not timely request

“As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information,

"The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,

but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987). 480 (1987). 470
(1987).
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confidentiality under section 552.024, then DART may not withhold the marked information
under section 552.117(a)(]).

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license. motor vehicle title or registration. or a personal
identification document issued by an agency of this state or another state or country is
excepted from public release. Gov't Code § 552.130. Upon review, we find DART must
withhold the motor vehicle record information we have marked and indicated under
section 552.130 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body™ unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). See id. § 552.137(a)-(c).
Accordingly, DART must withhold the personal e-mail address we have marked under
section 552.137 of the Government Code, unless the owner affirmatively consents to its
public disclosure.

In summary. DART must withhold: (1) the submitted AVL records titled “GPS Police
Vehicle™ under section 552.101 of the Government Code in conjunction with section418.176
of the Government Code: (2) the submitted drug test we have marked under section 552,101
of the Government Code in conjunction with section 40.321 of title 49 of the Code of Federal
Regulations: (3) the W-4 form we have marked under section 552.101 of the Government
Code in conjunction with section 6103(a) of title 26 of the United States Code: (4) the [-9
form we have marked under section 552.101 of the Government Code in conjunction with
section 1324a of title 8 of the United States Code; (5) the information we have marked under
section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code: (6) the information we have marked and indicated under section 552.101
of the Government Code in conjunction with common-law privacy: (7) the dates of birth we
have marked under section 552.102(a) of the Government Code: (8) the information we have
marked undersection 552.117(a)(1) of the Government Code, if the individual at issue timely
requested confidentiality under section 552.024 of the Government Code and a governmental
body does not pay for the cellular telephone service: (9) the motor vehicle record information
we have marked and indicated under section 552.130 of the Government Code: and (10) the
personal e-mail address we have marked under section 552.137 of the Government Code.
unless the owner affirmatively consents to its public disclosure. DART may withhold the
submitted audio recording dated December 24, 2104 under section 552.108(a)(1) of the
Government Code; the remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities
of the governmental body and of the requestor. For more information
concerning those rights and responsibilities, please visit our website at
http://www lexasattorneygeneral.gov/open/orl_ruling info.shtml, or call the Office of the
Attorney General’s Open Government Hotline, toll free, at (877) 673-6839. Questions
concerning the allowable charges for providing public information under the Act may be
directed to the Office of the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Britni Fabian

Assistant Attorney General
Open Records Division
BF/bht

Ref: ID# 562688

Enc. Submitted documents

e Requestor
(w/o enclosures)



