
KEN PAXTON 
A1TORNEY GENERAL OF TF.XAS 

May 6, 2015 

Mr. Brendan W. Guy 
Assistant Criminal District Attorney 
County of Victoria 
205 North Bridge Street, Suite 301 
Victoria, Texas 77901 

Dear Mr. Guy: 

OR2015-08825 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 562526. 

The Victoria County Sheriff's Office (the "sheriff's office") received a request for all 
information related to the requestor, including two specified case numbers. We understand 
the sheriff's office will redact social security numbers under section 552. l 47(b) of the 
Government Code.' The sheriffs office claims the submitted information is excepted from 
disclosure under sections 552.101, 552. l 03, 552.108, and 552.130 of the Government Code. 
We have considered the exceptions the sheriffs office claims and reviewed the submitted 
representative sample of information.2 

'Section 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from public release without the necessity of requesting a decision from this 
office. See Gov' t Code§ 552.147(b). We note the requestor has a right of access to his own social security 
number. See id § 552.023(b). 

2We assume the ··representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 ( 1988), 497 ( 1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of infonnation than that submitted to this office. 
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Initially, we must address the obligations of the sheriffs office under section 552.301 of the 
Government Code, which prescribes the procedures a governmental body must follow in 
asking this office to decide whether requested infonnation is excepted from public 
disclosure. Pursuant to section 552.301 (b), a governmental body must ask for a decision 
from this office and state the exceptions that apply within ten business days of receiving the 
written request. See Gov't Code § 552.30 I (b ). The sheriffs office received the request for 
information on February 9, 2015. We understand the sheriffs office was closed for business 
on February 16, 2015. This office does not count the date the request was received or 
holidays for the purpose of calculating a governmental body's deadlines under the Act. 
Thus, the sheriffs office was required to provide the information required by 
section 552.30l(b) by February 24, 2015. We note the envelope in which the sheriffs office 
originally submitted the information required by section 552.30l(b) was returned to the 
sheriffs office because it did not include an addressee, and the sheriff's office again mailed 
the required information to this office in an envelope bearing a postmark of 
February 26, 2015. Section 552.308 of the Government Code provides, when a submission 
within a specified time period is required under the Act, the time requirement is met if the 
submission is sent by first class mail "with postage ... prepaid" and the postmark date is 
within the required time period. See id. § 552.308. Consequently, we find the sheriff's 
office failed to comply with the requirements of section 552.301. 

Pursuant to section 552.302 of the Government Code, a governmental body's· failure to 
comply with the procedural requirements of section 552.301 resuJts in the legal presumption 
the requested information is public and must be released unless there is a compelling reason 
to withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 
S.W.3d 342 (Tex. App.-Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins. , 797 
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ); see also Open Records Decision 
No. 630 (1994). Generally, a governmental body may demonstrate a compelling reason to 
withhold information by showing the information is made confidential by another source of 
law or affects third-party interests. See ORD 630. The sheriffs office raises 
sections 552.103 and 552.108 of the Government Code. However, sections 552.103 
and 552. l 08 are discretionary exceptions to disclosure and may be waived. See Dallas Area 
Rapid Transit v. Dallas Morning News, 4 S. W.3d 469, 475-76 (Tex. App.-Dallas 1999, no 
pet.) (governmental body may waive section 552.103); Open Records Decision No. 177 
(1977) (governmental body may waive statutory predecessor to section 552. 108). Thus, 
because the sheriffs office has failed to comply with the procedural requirements of the Act, 
the sheriff's office has waived sections 552.103 and 552.1 08. See Open Records Decision 
No. 663 at 5 (1999) (untimely request for decision resulted in waiver of discretionary 
exceptions). However, sections 552.101 and 552. 130 can provide compelling reasons to 
overcome the presumption of openness. Therefore, we will address the applicability of 
sections 552.101 and 552.130 to the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
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Code§ 552.101. Section 552.101 of the Government Code encompasses section 411.083 
of the Government Code, which pertains to criminal history record information ("CHRI"). 
CHRI generated by the National Crime Information Center ("NCIC") or by the Texas Crime 
Information Center is confidential under federal and state law. CHRI means "information 
collected about a person by a criminal justice agency that consists ofidentifiable descriptions 
and notatjons of arrests, detentions, indictments, informations, and other formal criminal 
charges and their dispositions." Gov't Code§ 411.082(2). Title 28, part 20 of the Code of 
Federal Regulations governs the release of CHRI obtained from the NCIC network or other 
states. See 28 C.F.R. § 20.21. The federal regulations allow each state to follow its 
individual law with respect to CHRl it generates. Open Records Decision No. 565 at 7 
(1990); see generally Gov't Code ch. 411 subch. F. Section 411.083 of the Government 
Code deems confidential CHRI DPS maintains, except DPS may disseminate this 
information as provided in chapter 411, subchapter F of the Government Code. See Gov' t 
Code§ 411.083. Sections 41 l .083(b)(l) and 41 l.089(a) authorize a criminal justice agency 
to obtain CHRI; however, a criminal justice agency may not release CHRJ except to another 
criminal justice agency for a criminal justice purpose. Id. § 41 l .089(b )(1 ). Thus, any CHRI 
obtained from DPS or any other criminal justice agency must be withheld under 
section 552.10 I of the Government Code in conjunction with Government Code chapter 411, 
subchapter F. We note, however, active warrant information or other information relating 
to an indjvidual ' s current involvement in the criminal justice system does not constitute 
criminal history information for purposes of section 552. l 01. See id. § 411.081 (b ). We also 
note records relating to routine traffic violations are not considered criminal history 
information. Cf. id. § 41 l.082(2)(B) (criminal history record information does not include 
driving record information). Further, we also note Federal Bureau of Investigation ("FBI'') 
numbers constitute CHRI generated by the FBI. Upon review, we find the sheriff's office 
must withhold the information we have marked under section 552.101 of the Government 
Code in conjunction with section 411.083 of the Government Code and federal law.3 

However, none of the remaining information consists of confidential CHRI and thus, the 
sheriffs office may not withhold any of it under section 552.101 of the Government Code 
on that basis. 

Section 552.101 also encompasses section 560.003 of the Government Code, which provides 
"[a] biometric identifier in the possession of a governmental body is exempt from ilisclosure 
under [the Act]." Id§ 560.003; see id.§ 560.001(1) ("biometric identifier" means retina or 
iris scan, fingerprint, voiceprint, or record of hand or face geometry). Section 560.002 
provides, however, that " [a] governmental body that possesses a biometric identifier of an 
individual ... may not sell, lease, or otherwise disclose the biometric identifier to another 
person unless ... the individual consents to the disclosure[.)" Id. § 560.002( 1 )(A). The 
remaining information contains fingerprints subject to section 560.003. However, we note, 
we are unable to determine to whom the fingerprints at issue belong. Thus, in this instance, 

3We note an individual may obtain his own CHRI from DPS. See Gov' t Code§ 4 I I .083(b)(3). 
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if the requester is the individual to whom the fingerprints belong, then the requester has a 
right of access to the fingerprints at issue under section 560.002(l)(A). See Open Records 
Decision No. 481 at 4 ( 1987) (privacy theories not implicated when individual requests 
information concerning himself). Therefore, to the extent the requester is the individual 
whose fingerprints are at issue, the sheriff's office must release the fingerprints we bave 
marked under section 560.002 of the Government Code. See Open Records Decision 
Nos. 613 at 4 (1993) (exceptions in Act cannot impinge on statutory right of access to 
information). However, if the requester is not the individual to whom the fingerprin ts we 
have marked belong, the fingerprints must be withheld under section 552. l 01 of the 
Government Code in conjunction with section 560.003 of Government Code. 

Section 552.101 also encompasses section 773.091 of the Health and Safety Code, which 
provides in relevant part: 

(b) Records of the identity, evaluation or treatment of a patient by emergency 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(g) The privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 

Health & Safety Code § 773.09l (a)-(b), (g). Except for the information specified in 
section 773.09l(g), emergency medical services ("EMS") records are deemed confidential 
under section 773.091. Upon review, we find the information we have marked under 
section 773 .091 constitutes EMS records or information obtained from EMS records that are 
subject to chapter 773 of the Health and Safoty Code. Thus, with the exception of the 
information subject to section 773 .091 (g), the sheriff's office must withhold the information 
we have marked under section 552.101 of the Government Code in conjunction with 
section 773.09l(b) of the Health and Safety Code.4 

Section 552.101 also encompasses the Medical Practice Act ("MP A"), subtitle B of title 3 
of the Occupations Code, which governs release of medical records. Section 159 .002 of the 
MP A provides, in relevant part: 

4As our ruling is dispositive, we need not address the sheriff's office's argument against disclosure of 
this infom1ation. 
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient' s behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159 .002(b ), ( c ). This office has concluded the protection afforded by 
section 159.002 extends to records created by either a physician or someone under the 
supervision of a physician and information obtained from those records. See Open Records 
Decision Nos. 487 ( 1987), 370 (1983), 343 (1982). Upon review, we find the information 
we have marked constitutes a record of the identity, diagnosis, evaluation, or treatment of a 
patient by a physician that was created or is maintained by a physician. Accordingly, the 
sheriffs office must withhold the information we have marked under section 5 52. l 0 l of the 
Government Code in conjunction with the MP A. However, we find none of the remaining 
information constitutes medical records or information obtained from medical records 
subject to section 159.002 and thus, the sheriffs office may not withhold any of it under 
section 552.101 of the Government Code on that basis. 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information that is ( 1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person and (2) not of legitimate concern to the public. 
Indus. Found. v. Tex. Indus. Accident Bd. , 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-Law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. A compilation of 
an individual' s criminal history is highly embarrassing information, the publication of which 
would be highly objectionable to a reasonable person. Cf US. Dep 't of Justice v. Reporters 
Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (finding significant privacy 
interest in compilation of individual's criminal history by recognizing distinction between 
public records found in courthouse files and local police stations and compiled summary of 
criminal history information). Furthermore, we find a compilation of a private citizen' s 
criminal history is generally not oflegitimate concern to the public. Additionally, this office 
has concluded some kinds of medical information are generally highly intimate or 
embarrassing. See Open Records Decision No. 455 (1987). This office has also found 
common-law privacy generally protects the identifying information of juvenile victims of 
abuse or neglect. See Open Records Decision No. 394 (1983); cf Fam. Code§ 261.20 1. 
Upon review, we find the information we have marked satisfies the standard articulated by 
the Texas Supreme Court in Industrial Foundation. Therefore, the sheriffs office must 
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withhold the information we have marked under section 552.101 of the Government Code 
in conjunction with common-law privacy. 

Section 552.1 01 also encompasses the doctrine of constitutional privacy. Constitutional 
privacy consists of two. interrelated types of privacy: ( 1) the right to make certain kinds of 
decisions independently and (2) an individual's interest in avoiding disclosure of personal 
matters. Open Records Decision No. 455 at 4 (1987). The first type protects an individual ' s 
autonomy within "zones of privacy" which include matters related to marriage, procreation, 
contraception, family relationships, and child rearing and education. Id. The second type 
of constitutional privacy requires a balancing between the individual's privacy interests and 
the public' s need to know information of public concern. Id. The scope of information 
protected is narrower than that under the common law doctrine of privacy; the information 
must concern the "most intimate aspects of human affairs." Id. at 5 (citing Ramie v. City of 
Hedwig Village. Texas, 765 F.2d 490 (5th Cir. 1985)). 

This office has applied privacy to protect certain information about incarcerated individuals. 
See Open Records Decision Nos. 430 (1985), 428 (1985), 185 (1978). Citing State v. 
Ellefson, 224 S.E.2d 666 (S.C. 1976) as authority, this office held those individuals who 
correspond with inmates possess a "first amendment right... to maintain communication with 
[the inmate] free of the threat of public exposure" and this right would be violated by the 
release of information that identifies those correspondents, because such a release would 
discourage correspondence. ORD 185. The information at issue in Open Records Decision 
No. 185 was the identities of individuals who had corresponded with inmates, and our office 
found, " the public ' s right to obtain an inmate' s correspondence list is not sufficient to 
overcome the first amendment right of the inmate's correspondents to maintain 
communication with him free of the threat of public exposure." Id. Implicit in this holding 
is an individual ' s association with an inmate may be intimate or embarrassing. In Open 
Records Decision Nos. 428 and 430, our office determined inmate visitor and mail logs that 
identify inmates and those who choose to visit or correspond with inmates are protected by 
constitutional privacy because people who correspond with inmates have a First Amendment 
right to do so that would be threatened if their names were released. ORDs 430, 428. 
Further, we recognized inmates had a constitutional right to visit with outsiders and these 
outsiders could also be threatened if their names were released. See ORD 185. "The rights 
of those individuals to anonymity was found to outweigh the public' s interest in this 
information. Id.; see ORD 430 (list of inmate visitors protected by constitutional privacy of 
both inmate and visitors). Therefore, the sheriffs office must withhold the information we 
have marked under section 552.101 of the Government Code in conjunction with 
constitutional privacy. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator' s license, driver' s license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. Gov't Code§ 552.130. With the exception of the information 
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we have marked for release, the sheriffs office must withhold the motor vehicle record 
information it has marked under section 552.130 of the Government Code. Further, we find 
additional portions of the remaining information, which we have marked, consist of motor 
vehicle record information. We note section 552.130 protects personal privacy. We further 
note some of the motor vehicle record information we have marked may belong to the 
requestor, and, as such, the requestor may have a right of access to such information. See id. 
§ 552.023(a); ORD 481 at 4. However, because we are unable to determine whether the 
information at issue belongs to the requestor, we must rule conditionally. To the extent the 
additional motor vehicle record information we have marked belongs to the requestor, the 
sheri ffs office must release it under section 552.023 oftbe Government Code. To the extent 
the additional motor vehicle record information we have marked does not belong to the 
requestor, the sheriff s office must withhold it under section 552.130 of the Government 
Code. However, we find none of the remaining information consists of motor vehicle record 
information subject to section 552.130 and thus, none of it may be withheld under 
section 552.130 of the Government Code. 

In summary, the sheriff's office must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code and federal law. To the extent the requestor is not the individual to whom 
the fingerprints we have marked belong, the fingerprints must be withheld under 
section 552.101 of the Government Code in conjunction with section 560.003 of 
Government Code. With the exception of the information subject to section 773.09l(g), the 
sheriffs office must withhold the information we have marked under section 552.101 of the 
Government Code in conjunction with section 773.09l(b) of the Health and Safety Code. 
The sheriffs office must withhold the information we have marked under section 552.101 
of the Government Code in conjunction with the MPA. The sheriffs office must withhold 
the information we have marked under section 552. l 01 of the Government Code in 
conjunction with common-law privacy. The sheriffs office must withhold the information 
we have marked under section 552.101 of the Government Code in conjunction with 
constitutional privacy. With the exception of the information we have marked for release, the 
sheriffs office must withhold the motor vehicle record information it has marked under 
section 552.130 of the Government Code. To the extent the additional motor vehicle record 
information we have marked does not belong to the requestor, the sheriffs office must 
withhold it under section 552.130 of the Government Code. The sheriff's office must release 
the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://\vww.texasattornevgeneral.gov/open/ 
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orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General , toll free, at (888) 672-6787. 

Sincerely, 

RahatHuq 
Assistant Attorney General 
Open Records Division 

RSH/dls 

Ref: ID# 562526 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


