
KEN PAXTON 
ATTO RNEY GENER.A.L OF TEX AS 

May 13, 2015 

Mr. Robert Vina 
Counsel for Harlingen Consolidated Independent School District 
Walsh, Anderson, Gallegos, Green and Trevino, P.C. 
105 East 3rd Street 
Weslaco, Texas 78596 

Dear Mr. Vina: 

OR2015-09326 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 563578. 

The Harlingen Consolidated Independent School District (the "district"), which you 
represent, received two requests for information pertaining to a specified investigation. You · 
state the district has redacted and withheld some information pursuant to the Family 
Educational Rights and Privacy Act ("FERP A"), section 1232g of title 20 of the United 
States Code. 1 You claim the submitted information is excepted from disclosure under 
sections 552.101 , 552.103, 552.108, 552.111 , 552.1325, 552.135, and 552.152 of the 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 

1The United States Department of Education Family Policy Compliance Office (the "DOE") has 
infonned this office FERPA does not pennit state and local educational authorities to disclose to this office, 
without parental consent, unredacted, personally identifiable infonnation contained in education records for the 
purpose of our review in the open records ruling process under the Act. The DOE has detennined 
FERP A determinations must be made by the educational authority in possession of the education records. 
We have posted a copy of the letter from the DOE to this office on the Attorney General ' s website: 
http://www.oag. state. tx . us/open/20060 725 usdoe. pd f 

Post Office [3ox 12548 . Au s tin , Texa s 787 11-2 548 • (5 12) 463-2100 • \\Ww. tcxa sa tto rn cygcncral.gov 



Mr. Robert Vina- Page 2 

Gov ' t Code § 552.10 I. This section encompasses information protected by other statutes. 
Section 26 l.20 I of the Family Code provides, in part, as follows: 

(a) [T]he following information is confidential , is not subject to public 
release under Chapter 552, Government Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or under 
rules adopted by an investigating agency: 

( 1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

Fam. Code § 261.20l(a); see id. §§ 101.003(a) (defining "child" for purposes of 
chapter 261 ), 261.001 (defining "abuse" and "neglect" for purposes of chapter 261 of the 
Family Code). You assert the submitted information is confidential under section 261 .201 . 
We note the district is not an agency authorized to conduct an investigation under 
chapter 261 of the Family Code. See id. § 261.103 (listing agencies that may conduct child 
abuse investigations). Upon review, we find the submitted information relates to an 
administrative investigation by the district. Thus, we find you have failed to demonstrate any 
of the submitted information was used or developed in an investigation of alleged or 
suspected child abuse or neglect, or consists of a report of alleged or suspected abuse or 
neglect under chapter 261 of the Family Code. Therefore, the submitted information is not 
confidential under section 261 .201 of the Family Code, and the district it and may not 
withhold it under section 552.101 of the Government Code on that basis. 

Section 552. l 01 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd. , 540 
S. W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision 
No. 455 (1987). However, this office has noted the public has a legitimate interest in 
information that relates to public employees and their conduct in the workplace. See, e. g. , 
Open Records Decision Nos. 562 at l 0 (1990). Upon review, we find none of the submitted 
information to be highly intimate or embarrassing information and of no legitimate public 
concern. Accordingly, the district may not withhold any of the submitted information under 
section 552. l 01 of the Government Code in conjunction with common-law privacy. 
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Section 552.101 of the Government Code also encompasses the doctrine of constitutional 
privacy. Constitutional privacy consists of two interrelated types of privacy: ( 1) the right 
to make certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. ORD 455 at 4. The first type protects an individual ' s 
autonomy within "zones of privacy" which include matters related to marriage, procreation, 
contraception, family relationships, and child rearing and education. Id. The second type 
of constitutional privacy requires a balancing between the individual ' s privacy interests and 
the public' s need to know information of public concern. Id. The scope of information 
protected is narrower than that under the common law doctrine of privacy; the information 
must concern the "most intimate aspects of human affairs." Id. at 5 (citing Ramie v. City of 
Hedwig Village, Texas , 765 F.2d 490 (5th Cir. 1985)). 

After review of the submitted information, we find you have failed to demonstrate how any 
portion of the submitted information falls within the zones of privacy or implicates any 
individuals ' privacy interests for purposes of constitutional privacy. Therefore, the district 
may not withhold any of the submitted information under section 552.101 on the basis of 
constitutional privacy. 

Section 552.101 of the Government Code also encompasses information protected by the 
common-law informer' s privilege, which has long been recognized by Texas courts. See 
Aguilar v. State, 444 S.W.2d 935 , 937 (Tex. Crim. App. 1969); Hawthorne v. State, 10 
S.W.2d 724, 725 (Tex. Crim. App. 1928). The informer's privilege protects the identities 
of persons who report activities over which the governmental body has criminal or 
quasi-criminal law enforcement authority, provided the subject of the report does not already 
know their identities. Open Records Decision Nos. 515 at 2-3 ( 1988), 434 at 1-2 (1986), 208 
at .1-2 (1978). For the informer' s privilege to apply, the report must be of a violation of a 
criminal or civil statute. See Open Records Decision Nos. 582 at (1990), 515 at 3-4. The 
privilege affords protection to individuals who report violations of statutes to criminal law 
enforcement agencies, as well as those who report violations of statutes with civil or criminal 
penalties to "administrative officials having a duty of inspection or of law enforcement 
within their particular spheres." Open Records Decision No. 279 at 1-2 (1981) (citing 8 John 
H. Wigmore, Evidence in Trials at Common Law, § 2374, at 767 (J. McNaughton rev. 
ed. 1961 )). However, witnesses who provide information in the course of an investigation 
but do not make a report of the violation are not informants for the purposes of the 
informer' s privilege. Upon review, we find the district has not demonstrated the information 
you seek to withhold identifies an informer for purposes of the common-law informer' s 
privilege. Therefore, the district may not withhold the information at issue under 
section 552.101 on the basis of the common-law informer' s privilege. 

Section 552.103 of the Government Code provides, in relevant part, as follows : 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
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employee of the state or a political subdivision, as a consequence of the 
person ' s office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show section 552.103(a) is applicable in a particular situation. The 
test for meeting this burden is a showing that ( 1) litigation was pending or reasonably 
anticipated on the date the governmental body received the request for information, and 
(2) the information at issue is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. 
Legal Found. , 958 S.W.2d 479, 481 (Tex. App.- Austin 1997, orig. proceeding); Heardv. 
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.- Houston [1st Dist.] 1984, writ refd 
n.r.e.); Open Records Decision No. 551 at 4 ( 1990). A governmental body must meet both 
prongs of this test for information to be excepted under section 552.103(a). See ORD 551. 

To establish litigation is reasonably anticipated, a governmental body must provide this 
office "concrete evidence showing the claim that litigation may ensue is more than mere 
conjecture." See Open Records Decision No. 452 at 4 (1986). Whether litigation is 
reasonably anticipated must be determined on a case-by-case basis. Id. Concrete evidence 
to support a claim litigation is reasonably anticipated may include, for example, the 
governmental body' s receipt of a letter containing a specific threat to sue the governmental 
body from an attorney for a potential opposing party. See Open Records Decision No. 555 
( 1990); see also Open Records Decision No. 518 at 5 ( 1989) (litigation must be "realistically 
contemplated''). In addition, this office has concluded litigation was reasonably anticipated 
when the potential opposing party hired an attorney who made a demand for disputed 
payments and threatened to sue if the payments were not made promptly, or when an 
individual threatened to sue on several occasions and hired an attorney. See Open Records 
Decision Nos. 346 ( 1982), 288 (1981 ). On the other hand, this office has determined if an 
individual publicly threatens to bring suit against a governmental body, but does not actually 
take objective steps toward filing suit, litigation is not reasonably anticipated. See Open 
Records Decision No. 331 (1982). Further, the fact that a potential opposing party has hired 
an attorney who makes a request for information does not establish litigation is reasonably 
anticipated. See Open Records Decision No. 361 (1983). 

You state the second requestor filed a grievance regarding her employment with the district 
after the instant requests for information. However, you have not provided this office with 
evidence any party had taken any objective steps toward filing a lawsuit prior to the date the 
district received the first request for information. See Gov't Code§ 552.301(e); ORD 331. 
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Thus, we find you have not established litigation was reasonably anticipated on the date the 
district received the request for information. Therefore, the district may not withhold any of 
the submitted information under section 552.103 of the Government Code. 

Section 552.108(a)( 1) of the Government Code excepts from disclosure " [i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if: (1) release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(l). A governmental 
body claiming section 552.108(a)(1) must reasonably explain how and why the 
release of the requested information would interfere with law enforcement. See id. 
§§ 552.108(a)(l), .30l(e)(l)(A); see also Ex parte Pruitt , 551 S.W.2d 706 (Tex. 1977). By 
its terms, section 552.108 applies only to a law enforcement agency or a prosecutor. A 
school district is not a law enforcement agency. However, this office has concluded 
section 552.108 may be invoked by any proper custodian of information that relates to the 
underlying incident. See Open Records Decision Nos. 4 74 (1987), 372 (1983). Where a 
non-law enforcement agency has custody of information related to an ongoing criminal 
investigation of a law enforcement agency, the custodian of the records may withhold the 
information if it provides this office with a demonstration that the information is related to 
an ongoing criminal investigation and a representation from a law enforcement entity that 
it wishes to have the information withheld. In this instance, you do not state, and have not 
otherwise demonstrated, any investigative agency with a law enforcement interest seeks to 
withhold the information at issue. Accordingly, the district has failed to demonstrate 
section 552. l 08(a)(l) of the Government Code is applicable to the information at issue, and 
the district may not withhold any portion of the submitted information on that basis. 

Section 552.111 of the Government Code excepts from disclosure " [a]n interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency[.]" Gov' t Code§ 552.111 . Section 552.111 encompasses the deliberative 
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of this 
exception is to protect advice, opinion, and recommendation in the decisional process and 
to encourage open and frank discussion in the deliberative process. See Austin v. City of San 
Antonio, 630 S.W.2d 391 , 394 (Tex. App.-SanAntonio 1982, writref'd n.r.e.); Open Records 
Decision No. 538 at 1- 2 (1990). 

In Open Records Decision No. 615 , this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 

Gilbreath, 842 S. W.2d 408 (Tex. App.-Austin 1992, orig. proceeding). We determined 
section 552.111 excepts from disclosure only those internal communications that consist of 
advice, opinions, recommendations, and other material reflecting the policymaking processes 
of the governmental body. See ORD 615 at 5. A governmental body' s policymaking 
functions do not encompass routine internal administrative or personnel matters, and 
disclosure of information about such matters will not inhibit free discussion of policy issues 
among agency personnel. Id. ; see also City of Garland v. Dallas Morning News , 22 
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
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communications that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body' s policy mission. See Open Records Decision No. 631 at 3 (1995). 
Further, section 552.111 does not protect facts and written observations of facts and events 
that are severable from advice, opinions, and recommendations. Arlington lndep. Sch. 
Dist. v. Tex. Attorney Gen. , 37 S.W.3d 152 (Tex. App.-Austin 2001 , no pet.) ; see ORD 615 
at 5. But if factual information is so inextricably intertwined with material involving advice, 
opinion, or recommendation as to make severance of the factual data impractical , the factual 
information also may be withheld under section 552.111. See Open Records Decision 
No. 313 at 3 (1982). 

You argue the information at issue consists of communications of district employees 
regarding confidential matters that were not intended for release to the general public. Upon 
review, however, we find the information at issue relates to an internal investigation and does 
not relate to administrative and personnel matters ofbroad scope that affect the governmental 
body' s policy mission. Thus, we find you have failed to show how the information at issue 
consists of advice, opinions, or recommendations on the policymaking matters of the district. 
Accordingly, none of the submitted information may be withheld under section 552.11 l of 
the Government Code. 

Section 552.1325 of the Government Code provides as follows: 

(a) In this section: 

(1) "Crime victim" means a person who is a victim as defined by 
Article 56.32, Code of Criminal Procedure. 

(2) "Victim impact statement" means a victim impact statement under 
Article 56.03 ,Code of Criminal Procedure. 

(b) The following information that is held by a governmental body or filed 
with a court and that is contained in a victim impact statement or was 
submitted for purposes of preparing a victim impact statement is confidential: 

(I) the name, social security number, address, and telephone number 
of a crime victim; and 

(2) any other information the disclosure of which would identify or 
tend to identify the crime victim. 

Gov't Code§ 552.1325. Upon review, we find none of the submitted information consists 
of a victim impact statement, or information submitted for purposes of preparing a victim 
impact statement, as defined by article 56.03 of the Code of Criminal Procedure. See Code 
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Crim. Proc. art. 56.03. Accordingly, we find none of the submitted information is subject 
to section 552.1325 and it may not be withheld on that basis. 

Section 552.135 of the Government Code provides the following: 

(a) "Informer" means a student or former student or an employee or former 
employee of a school district who has furnished a report of another person's 
possible violation of criminal , civil, or regulatory law to the school district or 
the proper regulatory enforcement authority. 

(b) An informer' s name or information that would substantially reveal the 
identity of an informer is excepted from [required public disclosure]. 

Gov' t Code§ 552.135. Because the legislature limited the protection of section 552.135 to 
the identity of a person who reports a possible violation of" law," a school district that seeks 
to withhold information under the exception must clearly identify to this office the 
specific civil , criminal , or regulatory law that is alleged to have been violated. 
See id.§ 552.301(e)(l)(A). Additionally, individuals who provide information in the course 
of the investigation, but do not report a violation of law are not informants for purposes of 
section 552.135 of the Government Code. Upon review, we find the district has not 
demonstrated the information it seeks to withhold identifies an informer for the purposes of 
section 552.135. Therefore, we find the district may not withhold any of this information 
under section 552.135 of the Government Code. 

Section 552.152 of the Government Code provides: 

Information in the custody of a governmental body that relates to an 
employee or officer of the governmental body is excepted from the 
requirements of Section 552.021 if, under the specific circumstances 
pertaining to the employee or officer, disclosure of the information would 
subject the employee or officer to a substantial threat of physical harm. 

Id. § 552.152. You state release of the information at issue "would cause individuals to 
become upset and possibly retaliate." Upon review, we find you have failed to demonstrate 
the release of the information at issue would subject any individual to a substantial threat of 
harm. Accordingly, none of the submitted information may be withheld under 
section 552.152 of the Government Code. As you raise no further exceptions to disclosure, 
the district must release the submitted information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl rul ing info.shtml , or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General , toll free, at (888) 672-6787. 

Sincerely, 

~_l_j 
Kenny Moreland 
Assistant Attorney General 
Open Records Division 

KJM/cbz 

Ref: ID# 563578 

Enc. Submitted documents 

c: 2 Requestors 
(w/o enclosures) 


