KEN PAXTON

ATTORNEY GENERAL OF TEXAS

May 15. 2015

Ms. Sarah W. Langlois

Counsel for Spring Branch Independent School District
Rogers, Morris & Grover, L.L.P.

5718 Westheimer Road. Suite 1200

Houston, Texas 77057

OR2015-09504
Dear Ms. Langlois:
You ask whether certain information is subject to required public disclosure under the

Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 563872.

The Spring Branch Independent School District (the “district™), which you represent,
received two requests for information pertaining to the child of the requestor’s client.
You state the district does not have information respansive to a portion of the
requests.”  You claim the submitted information is excepted from disclosure under
sections 552.101, 552.108. and 552.135 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted representativie sample of information.” We
have also received and considered comments from the requestor and the requestor’s client.
See Gov't Code § 552.304 (permitting interested third party to submit to attorney general
reasons why requested information should or should not be r¢leased).

Initially, we understand you have redacted some information pursuant to the Family
Educational Rights and Privacy Act (“FERPA™), 20 U.S.C‘. § 1232. These provisions
apply only to student records in the custody of educational institutions and to records
directly transferred from an educational institution to a third party. See 34 C.F.R.
§§ 99.33(a)(2). 99.3 (defining “student™). The United States Department of Education

" The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266. 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d);
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986). 362 at 2 (1983).

*We assume the representative sample of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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Family Policy Compliance Office (the “DOE™) has informed this office FERPA does not
permit state and local educational authorities to disclose to this office, without parental
consent, unredacted, personally identifiable information con?lained in educa}ion records for
the purpose of our review in the open records ruling process under the Act.” See 34 C.F.R.
§ 99.3 (defining “personally identifiable information™). However. we note FERPA is not
applicable to law enforcement records maintained by the district’s police department (the
“department”) for law enforcement purposes. See 20 U.S.C. § 1232g(a)(4)(B)(ii); 34 C.F.R.
§§ 99.3. .8. You inform us the submitted information consists of an investigation conducted
by the department. Further. you indicate this information is maintained by the department
for law enforcement purposes. Accordingly, the submitteéli information constitutes law
enforcement records created and maintained by the department for law enforcement
purposes. As such. this information is not an education recard subject to FERPA, and the
district may not withhold any of the submitted information on that basis. However., we will
address your arguments for this information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory. or by judicial decision.” Gov't
Code § 552.101. This section encompasses information protected by other statutes, such as
section 261.201 of the Family Code, which provides, in releyant part:

(a) |T]he following information is confidential, is not subject to public
release under Chapter 552. Government Code. and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making|the report: and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes. videotapes. and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

(k) Notwithstanding Subsection (a). an investigating lagency, other than the

[Texas Department of Family and Protective Servicds] or the Texas Youth

Commission, on request, shall provide to the parent, ﬁnanaging conservator,
j

or other legal representative of a child who is the subject of reported abuse
or neglect, or to the child if the child is at least 18 years of age. information
concerning the reported abuse or neglect that would otherwise be confidential

‘A copy of this letter may be found on the Office of the Attorney General’s website at
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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under this section. The investigating agency shall

withhold information

under this subsection if the parent. managing conservator, or other legal
representative of the child requesting the information is alleged to have

committed the abuse or neglect.
(I) Before a child or a parent, managing conser

representative of a child may inspect or copy a record
child under Subsection (k). the custodian of the recor

(2) any information that is excepted from req
[the Act]. or other law:

(3) the identity of the person who made the r¢

Fam. Code § 261.201(a). (k). (1)(2)-(3). The submitted infc

vator. or other legal
or file concerning the
d or file must redact:

uired disclosure under

port.

yrmation relates to a report of

alleged or suspected child abuse or neglect made to the department. See id. §§ 101.003(a)

(defining “child™ for purposes of this section as person under
has not been married or who has not had the disabilities of
purposes), 261.001 (defining “abuse™ and “neglect™ for pu
Family Code). Accordingly. we find this information is subje
Code. However, we note the requestor is a representative of
named in the report, and the parent is not alleged to have con
the district may not withhold the submitted informatio
section 261.201(a). See id. § 261.201(k). However, we note s¢
any information excepted from required disclosure under the
withheld from disclosure. See id. § 261.201(1)(2). Thus, we
under sections 552.108 and 552.135 of the Government Cod

Section 552.108(a)(1) of the Government Code excepts fr
held by a law enforcement agency or prosecutor tha

18 years of age who is not and
minority removed for general
rposes of chapter 261 of the
ct to chapter 261 of the Family
the parent of the child victim
nmitted the abuse. Therefore,
n from the requestor under
retion 261.201(1)(2) states that
Act or other law may still be
will consider your arguments
g

om disclosure “[i|nformation
deals with the detection,

investigation. or prosecution of crime . . . if . . . release of the information would interfere

with the detection, investigation. or prosecution of crime[.]”

Gov't Code § 552.108(a)(1).

A governmental body claiming section 552.108(a)(1) must reasonably explain how and why

the release of the requested information would interfere w
§§ 552.108(a)(1)..301(e)(1)(A): see also Ex parte Pruitt, 551
state the submitted information pertains to a criminal investi

th law enforcement. See id.
S.W.2d 706 (Tex. 1977). You
gation by the department that

was pending when the requests were received. However, the requestor asserts the submitted

information relates to an investigation that is now closed.
relates to an ongoing criminal investigation is a question of

Nos. 592 at 2 (1991), 552 at 4 (1990), 435 at 4 (1986). Th

disputes of fact in the open records ruling process. According

alleged to us by the governmental body requesting our opinia

discernable from the documents submitted for our inspection.

Whether the incident at issue
fact. Open Records Decision
is office is unable to resolve
ly. we must rely upon the facts
n, or upon those facts that are
See ORD 522 at 4. Based on
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the district’s representation, we conclude the release of th
interfere with the detection, investigation, or prosecution of ¢
Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. Apyl
(court delineates law enforcement interests that are present in
per curiam, 536 S.W.2d 559 (Tex. 1976). Thus. section 552
submitted information.

However. section 552.108 does not except from disclosur
arrested person, an arrest, or a crime. Gov’t Code § 552.108(
the information held to be public in Houston Chronicle. Seé

e information at issue would
rrime. See Houston Chronicle

—Houston [ 14th Dist.]| 1975)
active cases), writ ref'd n.r.e.
.108(a)(1) is applicable to the

e basic information about an
c). Basic information refers to
» 531 S.W.2d at 186-88: Open

Records Decision No. 127 (1976) (summarizing types of information considered to be basic

information). We note basic information includes the ider
ORD 127 at 3-4. Thus, with the exception of the basic inform:
the submitted information under section 552.108(a)(1) of the
above, section 261.201(1)(3) states the identity of the reportin
disclosure. Fam. Code § 261.201(1)(3). Accordingly, inrelea
district must withhold the identity of the reporting party., v
section 552.101 of the Government Code in conjunction wif
Family Code.*

This letter ruling is limited to the particular information at is
to the facts as presented to us; therefore, this ruling must no
determination regarding any other information or any other ¢

This ruling triggers important deadlines regarding the righ
governmental body and of the requestor. For more inform
and responsibilities, please visit our website at http://www.t

itity of the complainant. See

ition, the district may withhold

Government Code. As noted
g party shall be withheld from
sing the basic information. the
vhich we have marked. under
h section 261.201(1)(3) of the

sue in this request and limited
t be relied upon as a previous
Jircumstances.

ts and responsibilities of the
ation concerning those rights
xasattorneygeneral.gov/open/

orl_ruling_info.shtml. or call the Office of the Attorney

General’s Open Government

Hotline, toll free. at (877) 673-6839. Questions concerning the allowable charges for

providing public information under the Act may be directed
General, toll free, at (888) 672-6787.

Sincerely.

Open Records Division

PT/dls

‘As our ruling is dispositive, we need not address your remaining
information.

to the Office of the Attorney

p argument against disclosure of this
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Ref: ID# 563872
Enc. Submitted documents

¢ Requestor
(w/o enclosures)




