KEN PAXTON

ATTORNEY GENERAL OF TEXAS

May 15, 2015

Ms. Lisa Calem-Lindstrém
Public Information Coordinator
Texas Facilities Commission
P.O. Box 13047

Austin, Texas 78711-3047

Dear Ms. Calem-Lindstrom:

You ask whether certain information is subject to required

OR2015-09532

public disclosure under the

Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was

assigned ID# 563889.

The Texas Facilities Commission (the “commission™) received a request for all records

related to the move of the Health and Human Services Com
General (“HHSC/OIG™) to a new location. You state you ha
to the requestor. You claim some of the submitted informa

ission’s Office of Inspector
e released some information
on is not subject to the Act.

Additionally, you claim some of the submitted information is excepted from disclosure under

section 552.139 of the Government Code. You state release
may implicate the proprietary interests of Granite Champion
Estate Group (“Endeavor™) and Harbin Industries. L.L.C.,

(“Tarantino™). Accordingly. you state. and provide docume

f the submitted information
RG. Ltd., c/o Endeavor Real
o Tarantino Properties. Inc.
tation showing, you notified

Endeavor and Tarantino of the request for information and of their right to submit arguments

to this office as to why the submitted information should not

e released. See Gov't Code

§ 552.305(d); see also Open Records Decision No. 542 (1990) (statutory predecessor 1o
section 552.305 permits governmental body to rely on inter¢sted third party to raise and

explain applicability of exception in the Act in certain circu

stances). We have received

comments from Tarantino. We have reviewed the submitted information and the submitted

arguments.
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Initially., we address your argument the password you ha
disclosure under the Act. The Act is applicable only to “pul
Code §§ 552.002. .021. Section 552.002(a) defines “public i

[IInformation that is written, produced, collected, ass¢

under a law or ordinance or in connection with the
business:

(1) by a governmental body:

(2) for a governmental body and the governmg

(A) owns the information:

(B) has a right of access to the informa

ve marked is not subject to
plic information.” See Gov't
hformation™ as the following:

'mbled. or maintained
transaction of official

ental body:

tion; or

(C) spends or contributes public money for the purpose of

writing, producing, collecting, assembl
information; or

(3) by an individual officer or employee of a §

the officer’s or employee’s official capacity

pertains to official business of the government

Id. § 552.002(a). Thus, virtually all information that is in a g

possession constitutes public information that is subject to the
also Open Records Decision Nos. 549 at 4 (1990), 514 at 1
Decision No. 581 (1990), this office determined that certain ¢
source codes, documentation information, and other comp

ng, or maintaining the

povernmental body in
and the information
al body.

overnmental body’s physical
Act. Id §552.002(a)(1): see
-2 (1988). In Open Records
omputer information, such as
r programming, that has no

u
significance other than its use as a tool for the maintenance, r'Eanipulation, or protection of

public property is not the kind of information that is made publ

ORD 581 at 6 (construing predecessor statute). You contend

public information, as defined by section 552.002. Based or
review, we agree the information you have marked is not publig
of section 552.002, and, thus, is not subject to disclosure ung

§ 552.021. Therefore, the information you have marked need
this request for information.

Next, we note an interested third party is allowed ten busi

c under section 552.021. See
he information at issue is not
your representation and our
s information for the purposes
der the Act. See Gov’t Code
not be released in response to

ss days after the date of its

receipt of the governmental body’s notice under section 552.305(d) to submit its reasons, if
any. as to why information relating to that party should be withheld from public disclosure.
See id. § 552.305(d)(2)(B). As of the date of this letter. we have not received comments

from Endeavor explaining why its portion of the submitte

information should not be
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released. Therefore, we have no basis to conclude Endeavor has a protected proprietary
interest in the submitted information. See id. § 552.110: Open Records Decision Nos. 661
at 5-6 (1999) (to prevent disclosure of commercial or financial information, party must show
by specific factual evidence, not conclusory or generalized allegations, that release of
requested information would cause that party substantial competitive harm), 552 at 5 (1990)
(party must establish prima facie case that information |is trade secret), 542 at 3.
Accordingly, the commission may not withhold any of the submitted information on the basis
of any proprietary interest Endeavor may have in the information.

Tarantino states some information should be withheld because it had marked the information
as confidential when it provided the information to the commission. We note information
is not confidential under the Act simply because the party that submits the information to a
governmental body anticipates it will be kept confidential or requests that it be kept
confidential. See Indus. Found. v. Tex. Indus. Accident |Bd., 540 S.W.2d 668, 677
(Tex. 1976). In other words. a governmental body cannot overrule or repeal provisions of
the Act through an agreement or contract. See Attorney General Opinion JM-672 (1987):
Open Records Decision Nos. 541 at 3 (1990) (*[T]he obligations of a governmental body

under [the Act] cannot be compromised simply by its decision
at 1 (1978) (mere expectation of confidentiality by person su
satisfy requirements of statutory predecessor to section 552.11
information at issue falls within an exception to discld

notwithstanding any expectation or agreement to the contrary.

Section 552.110(b) of the Government Code protects “[c¢|Jommg
for which it is demonstrated based on specific factual evid
substantial competitive harm to the person from whom the
Gov't Code § 552.110(b). This exception to disclosure r
evidentiary showing. not conclusory or generalized allegations,

lo enter into a contract.™), 203
pplying information does not
0). Consequently, unless the
sure, it must be released,

ereial or financial information
ence disclosure would cause

nformation was obtained|.]”

pquires a specific factual or

substantial competitive injury

would likely result from release of the information at issue. /d.: see also ORD 661 at 5.

Tarantino argues portions of its information consist of commg

reial information, the release

of which would cause the company substantial competitive h

under section 552.110(b)

of the Government Code. Upon review, we find Tarantino has demonstrated portions of the
information at issue constitute commercial or financial information, the release of which
would cause substantial competitive injury. Furthermore. we conclude Tarantino has
demonstrated that the company’s client information, which we have marked, consists of
commercial or financial information, the disclosure of which would cause the company
substantial competitive harm. Accordingly. the commission must withhold this information,
which we have marked, under section 552.110(b) of the Government Code: however, to the
extent Tarantino’s client information is publicly available on the company’s website, the
commission may not withhold this information under section 552.110(b). However, we find
Tarantino has failed to demonstrate the release of any of its rgmaining information at issue
would result in substantial harm to its competitive position. | See Open Records Decision
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Nos. 319 at 3 (information relating to organization and persagnnel, professional references,
market studies. qualifications, and pricing are not ordinarily excepted from disclosure under
statutory predecessor to section 552.110), 175 at 4 (1977) (#ésumés cannot be said to fall
within any exception to the Act). Accordingly. none of Tarantino’s remaining information
at issue may be withheld under section 552.110(b).

Section 552.139 of the Government Code provides, in part:

(a) Information is excepted from [required publi¢ disclosure] if it is
information that relates to computer network sgcurity, to restricted
information under Section 2059.055 [of the Government Code]. or to the
design. operation, or defense of a computer network.

(b) The following information is confidential:
(1) a computer network vulnerability report; [and]

(2) any other assessment of the extent to which data processing
operations, a computer, a computer progranl, network. system, or
system interface, or software of a governmental body or of a
contractor of a governmental body is vulnerable to unauthorized
access or harm, including an assessment of the extent to which the
governmental body’s or contractor’s electronically stored information
containing sensitive or critical information is vulnerable to alteration,
damage. erasure, or inappropriate use]. |

Gov’t Code § 552.139(a), (b)(1)~2). Section 2059.055 of the Government Code provides,
in part:

(b) Network security information is confidential under this section if the
information is:

(1) related to passwords, personal identification numbers, access
codes, encryption, or other components of the security system of a
state agency;

(2) collected, assembled, or maintained by or for a governmental
entity to prevent, detect, or investigate criminal activity; or

(3) related to an assessment, made by or for a governmental entity or
maintained by a governmental entity, of the vulnherability of a network
to criminal activity.
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bmitted information consists
issue, relates to the operation
the assessment of system
mation would lead to a breach

Id. § 2059.055(b). The commission states a portion of the su
of information that “reveals either a specific network security
and defense of the HHSC/OIG network, or relates to
vulnerabilities.” The commission asserts release of such infor
of HHSC’s computer networks and security systems. Based on the commission’s
representations and our review of the submitted information, jwe conclude the commission
must withhold the information you have indicated under sectign 552.139 of the Government
Code.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section| 552.024 of the Government
Code.' See id. § 552.117(a)(1). We note section 552.117 is also applicable to personal
cellular telephone numbers. provided the cellular telephone service is not paid for by a
governmental body. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not
applicable to cellular telephone numbers paid for by governmental body and intended for
official use). Whether a particular item of information is protected by section 552.117(a)(1)
must be determined at the time of the governmental body’s receipt of the request for the
information. See Open Records Decision No. 530 at 5 (1989). Thus. information may be
withheld under section 552.117(a)(1) only on behalf of a current or former employee or
official who made a request for confidentiality under section 552.024 prior to the date of the
governmental body’s receipt of the request for the informatjon. Information may not be
withheld under section 552.117(a)(1) on behalf of a current ar former employee or official
who did not timely request under section 552.024 the information be kept confidential. We
have marked the cellular telephone numbers of two commisgion employees. Therefore, if
the employees at issue timely requested confidentiality upder section 552.024 of the
Government Code and a governmental body does not pay for the cellular telephone service,
the commission must withhold the information we have marked under section 552.117(a)(1)
of the Government Code. Conversely, if the employees at|issue did not timely request
confidentiality under section 552.024 or a governmental body pays for the cellular telephone
service, the commission may not withhold the marked information under
section 552.117(a)(1).

Tarantino asserts some of the remaining information is confidential under common-law
privacy. Section 552.101 of the Government Code excepts from disclosure “information
considered to be confidential by law, either constitutional. stattitory. or by judicial decision.”
Gov't Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy,
which protects information that is (1) highly intimate or embarrassing, the publication of

which would be highly objectionable to a reasonable pers

"The Office of the Attorney General will raise a mandatory exc

n. and (2) not of legitimate

eption on behalf of a governmental

body. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).
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concern to the public. Indus. Found., 540 S.W.2d at 66§
applicability of common-law privacy. both prongs of this
at 681-82. Types of information considered intimate and

3. 685.

To demonstrate the
test must be satisfied. /d.
embarrassing by the Texas

Supreme Court are delineated in Industrial Foundation. Id. at 683. However, the doctrine

of common-law privacy protects the privacy interests of indiy
other types of business organizations. See Open Records

iduals, not of corporations or
Decision Nos. 620 (1993)

(corporation has no right to privacy), 192 (1978) (right to privacy is designed primarily to

protect human feelings and sensibilities, rather than property
interests): see also Rosen v. Matthews Constr. Co.. 777 S.W.
[14th Dist.] 1989) (corporation has no right to privacy (citing
Co., 338 U.S. 632, 652 (1950))), rev'd on other grounds. 7

business. or other pecuniary

2d 434 (Tex. App.—Houston

United States v. Morton Salt

96 S.W.2d 692 (Tex. 1990).

Upon review. we find none of the remaining information at issue satisfies the standard

articulated by the Texas Supreme Court in Industrial Fo
remaining information is not confidential under common-law
may not withhold it under section 552.101 on that ground.

We note some of the remaining information may be protected
public records must comply with the copyright law and is not
records that are copyrighted. Open Records Decision No. 180
body must allow inspection of copyrighted materials unless
information. /d.; see Open Records Decision No. 109 (1975
wishes to make copies of copyrighted materials. the person
governmental body. In making copies, the member of the
compliance with the copyright law and the risk of a copyright

In summary, the password you have marked is not subject to thg
to the requestor. The commission must withhold the inform
section 552.110(b) of the Government Code; however, to {
information is publicly available on the company’s website, th

undation.

Accordingly, the
privacy, and the commission

by copyright. A custodian of
required to furnish copies of
at3 (1977). A governmental
an exception applies to the
). If a member of the public
must do so unassisted by the
public assumes the duty of
infringement suit.

> Act and need not be released
ation we have marked under
he extent Tarantino’s client
e commission must release it.

The commission must withhold the information it has indicated under section 552.139 of the

Government Code. If the employees at issue timely req
section 552.024 of the Government Code and a government
cellular telephone service. the commission must withhold the

uested confidentiality under
al body does not pay for the
information we have marked

under section 552.117(a)(1) of the Government Code. The ¢ommission must release the

remaining information that is subject to the Act; however, any
copyright may be released only in accordance with copyright

This letter ruling is limited to the particular information at iss
to the facts as presented to us: therefore, this ruling must not

information that is subject to
law.

ue in this request and limited
be relied upon as a previous

determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the righ

ts and responsibilities of the

governmental body and of the requestor. For more informi:\tion concerning those rights
and responsibilities, please visit our website at hitp://www.teXxasattornevgeneral.gov/open/

orl_ruling_info.shtml, or call the Office of the Attorney
Hotline, toll free, at (877) 673-6839. Questions concerni
providing public information under the Act may be directed
General. toll free, at (888) 672-6787.

Sincerely,

Pitons. (0508

Rustam Abedinzadeh
Assistant Attorney General
Open Records Division

RA/dls
Ref: [D# 563889
Enc. Submitted documents

(o Requestor
(w/o enclosures)

Tarantino Properties. Inc.

¢/o Mr. Harvey J. Heller
Coats|Rose, P.C.

9 Greenway Plaza, Suite 1100
Houston, Texas 77046

(w/o enclosures)

Mr. Travis Dunaway

Granite Champion ERG., Ltd.
c¢/o Endeavor Real Estate Group
504 Lavaca Street. Suite 1160
Austin, Texas 78701

(w/o enclosures)

eneral’s Open Government
¢ the allowable charges for
to the Office of the Attorney




