
KEN PAXTON 
ATTORN EY GENERAL OF TEXAS 

May 20, 2015 

Ms. Ana Vieira Ayala 
Senior Attorney & Public Information Coordinator 
Office of General Counsel 
The University of Texas System 
201 West Seventh Street 
Austin, Texas 78701-2902 

Dear Ms. Ayala: 

OR2015-09807 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 564317 (OGC# 160590 & 160517). 

The University ofTexas at Arlington (the "university") received two different requests from the 
same requestor for all dossiers and tenure decisions for faculty who were considered for tenure 
during 2014-2015 and all dossiers for psychology department faculty who were considered for 
tenure during2012-2013 and 2013-2014. You state the university does not have any responsive 
information for portions of the requests.' You indicate the university will redact certain information 
pursuant to section 552.117 of the Government Code, as permitted by section 552.024(c) of the 
Government Code, and section 552.137 of the Government Code in accordance with 
Open Records Decision No. 684 (2009).2 You claim some of the submitted information is subject 

1The Act does not require a governmental body to disclose information that did not exist when the 
request for information was received. Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 
(Tex. App.- San Antonio 1978, writ dism ' d) ; Open Records Decision No. 452 at 3 ( 1986). 

2Section 552.117 of the Government Code excepts from disclosure the home addresses and telephone 
numbers, social security numbers, emergency contact information, and family member information of current 
or former officials or employees of a governmental body. See Gov't Code§ 552. I I 7(a)( I). Section 552.024 of 
the Government Code authorizes a governmental body to withhold information subject to section 552.117 
without requesting a decision from this office if the employee or official or former employee or official chooses 
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to section 552.027 of the Government Code. Additionally, you claim the submitted information 
is excepted from disclosure under sections 552.101 and 552.111 of the Government Code. 
Furthermore, you state release of some of the submitted information may implicate the proprietary 

interests of third parties. Accordingly, you state, and provide documentation showing, the 
university notified these third parties of the requests for information and of their rights to submit 
arguments to this office as to why the information at issue should not be released. See Gov't Code 
§ 552.304 (interested party may submit written comments regarding availability ofrequested 

information). We have received comments from the requestor and third parties. See id. We have 
considered the submitted arguments and reviewed the submitted representative sample of 
information. 3 

Initially, we note the requestor states the university may redact the identifying information of third 
party external tenure decision reviewers. Accordingly, this type ofinformation is not responsive 
to the present requests. This ruling does not address the public availability of any information that 
is not responsive to the requests, and the university is not required to release such information in 
response to the requests.4 

Next, we note the United States Department of Education Family Policy Compliance Office has 
informed this office the Family Educational Rights and Privacy Act ("FERP A"), section 1232g of 
title 20 of the United States Code, does not permit state and local educational authorities to 
disclose to this office, without parental or an adult student's consent, unredacted, personally 
identifiable information contained in education records for the purpose of our review in the open 
records ruling process underthe Act.5 Consequently, state and local educational authorities that 
receive a request for education records from a member of the public under the Act must not submit 
education records to this office in unredacted form, that is, in a form in which "personally 

not to allow public access to the information. See id. §§ 552.117, .024(c); see id. § 552 .024(c-I) (requestor may 
appeal governmental body's decision to withhold information under section 552.024(c) to attorney 
general), .024(c-2) (governmental body withholding information pursuant to section 552.024(c) must provide 
certain notice to requestor). Open Records Decision No. 684 is a previous determination to all governmental 
bodies authorizing them to withhold certain information , including personal e-mail addresses under 

section 552.13 7 of the Government Code, without the necessity of requesting an attorney general decision. 

3We assume the " representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 ( 1988), 497 ( 1988). This open records 
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 

4As our determination is dispositive, we need address the submitted arguments against disclosure of 
this information. 

' A copy of this letter may be found on the Office of the Attorney General 's website at 
http: //www.oag.state.tx.us/open/20060725usdoe.pdf. 
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identifiable information" is disclosed. See 34 C.F.R. § 99.3 (defining "personally identifiable 
information"). You have submitted redacted and unredacted education records for our review. 
Because our office is prohibited from reviewing these education records to determine whether 
appropriate redactions under FERP A have been made, we will not address the applicability of 
FERPA to any of the submitted records. See 20 U.S.C. § 1232g(a)(l)(A). Such determinations 
under FERP A must be made by the educational authority in possession of the education records. 
However, we will consider the submitted arguments against disclosure of the submitted information. 

Section 552.027 of the Government Code provides, in relevant part: 

(a) A governmental body is not required under [the Act] to allow the inspection 
of or to provide a copy of information in a commercial book or publication 
purchased or acquired by the governmental body for research purposes if the 
book or publication is commercially available to the public. 

Gov't Code§ 552.027(a). Section 552.027 is designed to alleviate the burden of providing copies 
of commercially available books, publications, and resource materials maintained by governmental 
bodies, such as telephone directories, dictionaries, encyclopedias, statutes, and periodicals. You 
state the information you have marked is commercially available. In this instance, however, the 
requestor has not requested a particular commercially available publication, but rather the requestor 
seeks the dossiers of certain faculty members who were considered for tenure. We note this 
information cannot be obtained by a memberof the public if the member of the public is not aware 
of what information was included in the dossiers. The fact that commercially available research 
materials happen to be responsive to the request does not, in our view, bring such materials within 
the ambit of section 552.027. Accordingly, due to the nature of the request, we determine the 
information you have marked is not subject to section 552.027 of the Government Code, and must 
be released unless it falls within an exception to disclosure. See Gov' t Code§§ 552.006, .021 , 
.301 , .302. 

You raise section 552.111 of the Government Code for the information you have marked. 
We note some of the third parties who submitted comments also raise section 552.111. However, 
section 552.111 is a discretionary exception that protects only the interests of a governmental 
body, as distinguished from exceptions that are intended to protect the interests of third parties. 
See Open Records Decision Nos. 592 (1991), 522 (l 989)(discretionaryexceptions in general). 
Therefore, we only address the university's argument under section 552.111. Section 552.111 
excepts from disclosure "[ a ]n interagency or intraagency memorandum or letter that would not be 
available by law to a party in litigation with the agency[.]" Gov' t Code § 552.111. 
Section 552.111 encompasses the deliberative process privilege. See Open Records Decision 
No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice, opinion, and 
recommendation in the decisional process and to encourage open and frank discussion in the 
deliberative process. See Austin v. City of San Antonio, 630 S.W.2d 391 , 394 
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(Tex. App.- San Antonio 1982, writ ref d n.r.e.) ; Open Records Decision No. 538 
at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. Gilbreath, 842 
S.W.2d 408 (Tex. App.-Austin 1992, no writ). ORD 615. We determined section 552.111 
excepts from disclosure only those internal communications that consist of advice, 
recommendations, opinions, and other material reflecting the policymaking processes of the 
governmental body. Id. at 5; see also City of Garland v. Dallas Morning News, 22 
S.W.3d 351 , 364 (Tex. 2000); Arlington Indep. Sch. Dist. v. Texas Attorney Gen. , 37 
S. W.3d 152 (Tex. App.-Austin 2001 , no pet.). A governmental body' s policymaking functions 
do include administrative and personnel matters of broad scope that affect the governmental body' s 
policy mission. See Open Records Decision No. 631 at 3 ( 1995). However, a governmental 
body' s policymaking functions do not encompass routine internal administrative or personnel 
matters, and disclosure ofinformation about such matters will not inhibit free discussion of policy 
issues among agency personnel. ORD 615 at 5-6; see also Dallas Morning News , 22 S.W.3d 
at 364 (section 552.111 not applicable to personnel-related communications that did not involve 
policymaking). Further, section 552.111 does not generally except from disclosure facts and 
written observations of facts and events that are severable from advice, opinions, and 
recommendations. Arlington Indep. Sch. Dist., 37 S. W.3d at 157; ORD 615 at 5. But, if factual 
information is so inextricably intertwined with material involving advice, opinion, or 
recommendation as to make severance of the factual data impractical, the factual information also 
may be withheld under section 552.111 . See Open Records Decision No. 313 at 3 ( 1982). 

This office has also concluded a preliminary draft of a document that is intended for public release 
in its final form necessarily represents the drafter' s advice, opinion, and recommendation with 
regard to the form and content of the final document, so as to be excepted from disclosure under 
section 552.111. See Open Records Decision No. 559 at 2 (1990) (applying statutory 
predecessor). Section 552.111 protects factual information in the draft that also will be included 
in the final version of the document. See id at 2-3. Thus, section 552.111 encompasses the entire 
contents, including comments, underlining, deletions, and proofreading marks, of a preliminary draft 
of a policymaking document that will be released to the public in its final form. See id. at 2. 

Section 552.111 can also encompass communications between a governmental body and a third 
party, including a consultant or other party with a privity ofinterest. See Open Records Decision 
No. 561 at 9 ( 1990) (section 552.111 encompasses communications with party with which 
governmental body has privity ofinterest or common deliberative process). For section 552.111 
to apply, the governmental body must identify the third party and explain the nature of its 
relationship with the governmental body. Section 552.111 is not applicable to a communication 
between the governmental body and a third party unless the governmental body establishes it has 
a privity of interest or common deliberative process with the third party. See id. 
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You assert a portion of the responsive information is excepted under the deliberative process 
privilege because it consists of draft bylaws of a school within the university. You inform us the 
draft bylaws include opinions and recommendations regarding changes or improvements to existing 
university policy. You state the draft bylaws have been or will be released to the public in their final 
form. Based on your representations and our review, we find the university may withhold the draft 
bylaws you have marked under section 552.111 of the Government Code. 

You also explain some of the remaining information you have marked consists ofintemal university 
communications regarding the tenure reviews of university professors. Additionally, you explain 
the remaining information you have marked consists of external tenure evaluations communicated 
to the university by professors from other institutions of higher education for the purpose of 
providing recommendations and opinions regarding the tenure of the university professors at issue. 
As previously stated, the deliberative process privilege only excepts communications pertaining to 
administrative and personnel matters of a broad scope that affect a governmental body' s pol icy 
mission. See ORD 631 at 3. You assert tenure evaluations are matters of a broad scope that 
affect the policy missions of the university and The University of Texas System. Upon review, 
however, we find the information reflects it pertains to administrative and personnel issues involving 
only two university employees, and you have failed to explain how the information pertains to 
administrative or personnel matters of a broad scope that affect the university' s policy mission. 
Therefore, you have failed to demonstrate how the deliberative process privilege applies to the 
information at issue. Accordingly the university may not withhold any of the remaining information 
you have marked under section 552.111 of the Government Code. 

Section 552.101 of the Government Code excepts "information considered to be confidential by 
law, either constitutional, statutory, or by judicial decision." Gov ' t Code § 552.101. 
Section 552.101 encompasses information protected by other statutes, such as section 51 . 914 of 
the Education Code, which provides, in pertinent part: 

(a) In order to protect the actual or potential value, the following information is 
confidential and is not subject to disclosure under [the Act] or otherwise: 

( 1) all information relating to a product, device, or process, the application 
or use of such a product, device, or process, and all technological and 
scientific information (including computer programs) developed in whole 
or in part at a state institution of higher education, regardless of whether 
patentable or capable of being registered under copyright or trademark 
laws, that have a potential for being sold, traded, or licensed for a fee[.] 

Educ. Code§ 51.914(a)(l). As noted in Open Records Decision No. 651 (1997), the legislature 
is silent as to how this office or a court is to determine whether particular scientific information has 
"a potential for being sold, traded, or licensed for a fee. " See generally ORD 651 at 9-10. 
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Furthermore, whether particular scientific information has such a potential is a question of fact this 
office is unable to resolve in the opinion process. See id. Thus, this office has stated that in 
considering whether requested information has "a potential for being sold, traded, or licensed for 
a fee," we will rely on a governmental body's assertion that the information has this potential. 
See id. However, a governmental body' s determination that information has a potential for being 
sold, traded, or licensed for a fee is subject to judicial review. See id. We note section 51 .914 
is not applicable to working titles of experiments or other information that does not reveal the 
details of the research. See Open Records Decision Nos. 557 at 3 (1990), 497 at 6-7 (1988). 

You have marked the information the university seeks to withhold under section 51 .914. You 
explain this information consists of a manuscript authored by a university professor. You state the 

manuscript is expected to be, but has not yet been, published. You also state this material is 
related to research projects and contains scientific and other information that has the potential for 

being sold, traded, or licensed for a fee to other researchers or third parties interested in the 
information. Based on your representations and our review, we conclude the information you have 
marked is confidential under section 51. 914 of the Education Code, and the university must 
withhold that information under section 552.101 of the Government Code. 

Section 552.101 of the Government Code also encompasses the doctrines of constitutional and 
common-law privacy. The doctrine of common-law privacy protects information that is (1) highly 
intimate or embarrassing, the publication of which would be highly objectionable to a reasonable 
person, and (2) not oflegitimate concern to the public. Indus. Found. v. Tex. Indus. Accident 
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law 
privacy, both prongs of this test must be satisfied. Id. at 681-82. Types ofinformation considered 
intimate or embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. 
Id. at 683. However, this office has noted the public has a legitimate interest in information that 
relates to public employees and their conduct in the workplace. See, e.g., Open Records Decision 
Nos. 562 at 10 (1990) (personnel file information does not involve most intimate aspects ofhurnan 
affairs but in fact touches on matters of legitimate public concern), 4 70 at 4 ( 1987) Gob 
performance does not generally constitute public employee' s private affairs), 444 at 3 ( 1986) 
(public has obvious interest in information concerning qualifications and performance of government 
employees), 405 at 2 ( 1983) (manner in which public employee's job was performed cannot be 

said to be of minimal public interest), 329 (1982) (reasons for employee' s resignation ordinarily 
not private). 

Constitutional privacy consists of two interrelated types of privacy: ( 1) the right to make certain 
kinds of decisions independently and (2) an individual's interest in avoiding disclosure of personal 
matters. Open Records Decision No. 455 at 4 (1987). The first type protects an individual ' s 
autonomy within "zones of privacy" which include matters related to marriage, procreation, 
contraception, family relationships, and child rearing and education. Id. The second type of 
constitutional privacy requires a balancing between the individual ' s privacy interests and the 
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public's need to know information of public concern. Id. The scope ofinformation protected is 
narrower than that under the common law doctrine of privacy; the information must concern the 
"most intimate aspects of human affairs." Id. at 5 (quoting Ramie v. City of Hedwig Village, 
Texas, 765 F.2d 490 (5th Cir. 1985)). 

You and some of the third parties who submitted comments raise privacy. Having considered the 
submitted arguments and reviewed the remaining information, we find neither you nor the third 
parties have demonstrated the remaining information is highly intimate or embarrassing and not of 
legitimate public concern. We also find neither you nor the third parties have demonstrated any 
of the remaining information falls within the zones of privacy or otherwise implicates an individual's 
privacy interests forthe purposes of constitutional privacy. Therefore, we conclude the university 
may not withhold any of the remaining information under section 552.101 of the Government Code 
in conjunction with common-law privacy or constitutional. 

In summary, the university may withhold the draft bylaws you have marked under section 552.111 
of the Government Code. The university must withhold the information you have marked under 
section 552.101 of the Government Code in conjunction with section 51.914 of the Education 
Code. The university must release the remaining responsive information. 

This letter ruling is limited to the particular information at issue in this request and limited to the facts 
as presented to us; therefore, this ruling must not be relied upon as a previous determination 
regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the governmental 
body and of the requestor. For more information concerning those rights and responsibilities, 
please visit our website at http: //www.texasattorneygeneral.gov/open/ 
orl ruling info. shtml, or call the Office of the Attorney General 's Open Government Hotline, toll 
free , at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act may be directed to the Office of the Attorney General , toll free, at (888) 
672-6787. 

Sincerely, 

TuCf~ 
Paige Lay 
Assistant Attorney General 
Open Records Division 

PL/bhf 
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Ref: ID# 564317 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Ms. Angela Liegey Dougall , Ph.D. 
Associate Professor 
Department of Psychology 
The University of Texas at Arlington 
Box 19528 
Arlington, Texas 76019-0528 
(w/o enclosures) 

Mr. Charles F. Baer 
Associate Professor 
University of Florida 
P.O. Box 118525 
Gainesville, Florida 32611-8525 
(w/o enclosures) 

Ms. Linda I. Perrotti, Ph.D. 
Associate Professor 
Department of Psychology 
The University of Texas at Arlington 
Box 19528 
Arlington, Texas 76019-0528 
(w/o enclosures) 

Mr. Mark F. Feeney, Ph.D. 
Associate Professor 
School of Public Affairs 
Arizona State University 
411 North Central A venue, Suite 400 
Phoenix, Arizona 85004 
(w/o enclosures) 

Ms. Renee A. Irvin Ph.D. 
Associate Professor, Director 
Department of Planning, Public Policy & 
Management 
University of Oregon 
1209 University of Oregon 
Eugene, Oregon 97403-1209 
(w/o enclosures) 


