KEN PAXTON

ATTORNEY GENERAL OF TEXAS

May 28, 2015

Mr. Terry L. Berg

Officer for Public Information
Amarillo College

P.O. Box 447

Amarillo, Texas 79178

OR2015-10377
Dear Mr. Berg:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the *“Act”), chapter 552 of the Government Code. Your request was
assigned ID# 563468.

Amarillo College (the “college™) received a request for all e-mail communications pertaining
to three named individuals during a specified period of time. You argue some of the
submitted information is not subject to the Act. We understand you have redacted some
social security numbers pursuant to section 552.147(b) of the Government Code." You
claim the remaining submitted information is excepted from disclosure under
sections 552.101,552.102, and 552.114 of the Government Code.” We have considered your
arguments and reviewed the submitted information.

'Section 552.147(b) of the Government Code authorizes a governmental body to redact the social
security number of a living person without the necessity of requesting a decision from this office under the Act.
See Gov't Code § 552.147(b).

*Although the college also raises section 552.026 of the Government Code, we note section 552.026
is not an exception to disclosure. Rather, section 552.026 provides the Act does not require the release of
information contained in education records except in conformity with the Family Educational Rights and
Privacy Act (“FERPA™) of 1974, Gov’t Code § 552.026.
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Initially, we address your argument that a portion of the information is not subject to
disclosure under the Act. The Act is applicable only to “public information.” See Gov’t
Code §§ 552.002, .021. Section 552.002(a) defines “public information™ as the following:

[[Information that is written. produced. collected. assembled. or maintained
under a law or ordinance or in connection with the transaction of official
business:

(1) by a governmental body:

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
writing. producing, collecting, assembling, or maintaining the
information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

Id. § 552.002(a). Thus, virtually all information that is in a governmental body’s physical
possession constitutes public information that is subject to the Act. Id. § 552.002(a)(1); see
also Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). You contend portions
of the submitted communications relate to purely private and personal matters unrelated to
official college business and are thus not public information as defined by section 552.002.
Based on your representation and our review, we agree the information we have marked is
not public information for the purposes of section 552.002, and, thus, is not subject to
disclosure under the Act. See Gov’'t Code § 552.002; see also Open Records Decision
No. 635 at 4 (1995) (section 552.002 not applicable to personal information unrelated to
official business and created or maintained by state employee involving no or de minimis use
of state resources). Therefore, the information we have marked need not be released in
response to this request for information. However, we find the remaining information is
subject to the Act.

Next, we note the United States Department of Education Family Policy Compliance Office
has informed this office that the Family Educational Rights and Privacy Act (“FERPA™), 20
U.S.C. § 1232g, does not permit state and local educational authorities to disclose to this
office, without parental consent, unredacted, personally identifiable information contained
in education records for the purpose of our review in the open records ruling process under
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the Act.’ Consequently, state and local educational authorities that receive a request for
education records from a member of the public under the Act must not submit education
records to this office in unredacted form, that is, in a form in which “personally identifiable
information” is disclosed. See 34 C.F.R. § 99.3 (defining “personally identifiable
information™). In this instance, you have submitted unredacted education records for our
review and assert FERPA applies to portions of the submitted information. Because our
office is prohibited from reviewing these records to determine the applicability of FERPA,
we will not address its applicability to any of the information at issue. Such determinations
under FERPA must be made by the college. Likewise. we do not address your argument
under section 552.114 of the Government Code. See Gov’t Code §§ 552.026 (incorporating
FERPA into Act), .114 (excepting from disclosure “student records™); Open Records
Decision No. 539 (1990) (determining same analysis applies under section 552.114 of
Government Code and FERPA). However, we will address your remaining arguments
against disclosure of the responsive information subject to the Act.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov't
Code § 552.101. Section 552.101 of the Government Code encompasses the Family and
Medical Leave Act (the “FMLA™). See 29 U.S.C. §§ 2601 er seq. Section 825.500 of
chapter V of title 29 of the Code of Federal Regulations identifies the record-keeping
requirements for employers that are subject to the FMLA. Subsection (g) of section 825.500
states:

[r]ecords and documents relating to medical certifications, recertifications or
medical histories of employees or employees’ family members, created for
purposes of FMLA, shall be maintained as confidential medical records in
separate files/records from the usual personnel files. . . . If the [Americans
with Disabilities Act (the “ADA?”). as amended. is also applicable, such
records shall be maintained in conformance with ADA confidentiality
requirements . . . , except that:

(1) Supervisors and managers may be informed regarding necessary
restrictions on the work or duties of an employee and necessary
accommodations;

(2) First aid and safety personnel may be informed (when appropriate)
if the employee’s physical or medical condition might require
emergency treatment; and

‘A copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.
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(3) Government officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant information upon
request.

29 C.F.R. § 825.500(g). Upon review, we find the information we have marked is
confidential under section 825.500 of title 29 of the Code of Federal Regulations. Further.
we find none of the release provisions of the FMLA apply to this information. Accordingly,
the college must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with the FMLA *

Section 552.101 of the Government Code also encompasses the ADA. See 42 U.S.C.
§ 12101 et seq. Title I of the ADA provides that information about the medical conditions
and medical histories of applicants or employees must be (1) collected and maintained on
separate forms, (2) kept in separate medical files, and (3) treated as a confidential medical
record. See 29 C.F.R. § 1630.14(c); see also Open Records Decision No. 641 (1996).
Furthermore, the federal Equal Employment Opportunity Commission (the “EEOC”) has
determined that medical information for the purposes of the ADA includes “specific
information about an individual’s disability and related functional limitations, as well as
general statements that an individual has a disability or that an ADA reasonable
accommodation has been provided for a particular individual.” See Letter from Ellen J.
Vargyas, Legal Counsel, EEOC, to Barry Kearney, Associate General Counsel, National
Labor Relations Board, 3 (Oct. 1, 1997). Federal regulations define “disability” for the
purposes of the ADA as (1) a physical or mental impairment that substantially limits one
or more of the major life activities of the individual; (2) a record of such an impairment; or
(3) being regarded as having such an impairment.” 29 C.F.R. § 1630.2(g). Upon review of
the remaining information subject to the Act, we find the information we have marked is
confidential under the ADA. Accordingly, the college must withhold the information we
marked under section 552.101 of the Government Code in conjunction with the ADA.’

Section 552.101 also encompasses section 21.355 of the Education Code, which provides
that “*[a] document evaluating the performance of a teacher or administrator is confidential.”
See Educ. Code § 21.355(a). This office has interpreted section 21.355 to apply to any
document that evaluates, as that term is commonly understood, the performance of a teacher
or an administrator of a school district. In Open Records Decision No. 643, we determined
for the purposes of section 21.355, the word “teacher” means a person who is required to,
and does in fact, hold a certificate or permit required under chapter 21 of the Education Code
and is teaching at the time of his or her evaluation. /d. We also have determined the word

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information,

‘As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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“administrator” in section 21.355 means a person who is required to and does in fact hold
an administrator’s certificate under subchapter B of chapter 21 of the Education Code and
is performing the functions of an administrator, as that term is commonly defined, at the time
of the evaluation. /d.

You contend a portion of the remaining information is confidential under section 21.355.
However, this office has found section 21.355 of the Education Code, which provides for the
confidentiality of evaluations of school district teachers and administrators, does not apply
to junior or community colleges. Accordingly, the college may not withhold any portion of
the remaining information under section 552.101 in conjunction with section 21.355 of the
Education Code.

Section 552.101 of the Government Code also encompasses section 21.048 of the Education
Code. Section 21.048 provides, in relevant part, the following:

The results of an examination administered under this section are confidential
and are not subject to disclosure under [the Act], unless:

(1) the disclosure is regarding notification to a parent of the
assignment of an uncertified teacher to a classroom as required by
Section 21.057; or

(2) the educator has failed the examination more than five times.

Educ. Code § 21.048(c-1). We understand you to contend a portion of the remaining
information is confidential under section 21.048 of the Education Code. However, this
section, which provides for the confidentiality of the results of an examination administered
to school district educators under section 21.048 of the Education Code, does not apply to
junior or community colleges. Accordingly, the college may not withhold any portion of the
remaining information under section 552.101 of the Government Code on this basis.

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Additionally, this
office has concluded some kinds of medical information are generally highly intimate or
embarrassing. See Open Records Decision No. 455 (1987). This office has also found
personal financial information not relating to a financial transaction between an individual
and a governmental body is generally excepted from required public disclosure under
common-law privacy. See¢ Open Records Decision Nos. 600 (1992) (finding personal
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financial information to include designation of beneficiary of employee’s retirement benefits
and optional insurance coverage: choice of particular insurance carrier; direct deposit
authorization; and forms allowing employee to allocate pretax compensation to group
insurance, health care, or dependent care), 545 (1990) (deferred compensation information,
participation in voluntary investment program, election of optional insurance coverage,
mortgage payments, assets, bills, and credit history). Bur see Open Records Decision
No. 480 (1987) (names of students receiving loans and amounts received from Texas
Guaranteed Student Loan Corporation are public). We note the public generally has a
legitimate interest in information that relates to public employment and public employees.
See Open Records Decision Nos. 542 (1990), 470 at 4, 444 at 5-6 (1986), 432 at 2 (1984).
This office has also found common-law privacy generally protects the identifying
information of juvenile victims of abuse or neglect. See Open Records Decision No. 394
(1983): ¢f Fam. Code § 261.201. Upon review, we find the information we have marked and
indicated satisfies the standard articulated by the Texas Supreme Court in Industrial
Foundation. Accordingly, the college must withhold the information we have marked and
indicated under section 552.101 of the Government Code in conjunction with common-law
privacy.’

Section 552.101 also encompasses the doctrine of constitutional privacy. Constitutional
privacy consists of two interrelated types of privacy: (1) the right to make certain kinds of
decisions independently and (2) an individual’s interest in avoiding disclosure of personal
matters. Open Records Decision No. 455 at4 (1987). The first type protects an individual’s
autonomy within “zones of privacy” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. /d. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. /d. The scope of information
protected is narrower than that under the common law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs.” Id. at 5 (citing Ramie v. City of
Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After review of the remaining
information at issue, we find you have failed to demonstrate how any portion of the
remaining information subject to the Act falls within the zones of privacy or implicates an
individual’s privacy interests for purposes of constitutional privacy. Therefore, the college
may not withhold any of the remaining information under section 552.101 on the basis of
constitutional privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court has held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v.

“As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, we find the college must
withhold the submitted employees’ dates of birth under section 552.102(a) of the
Government Code. However, the remaining information is not excepted under
section 552.102(a) and the college may not withhold it on that basis.

Section 552.102(b) of the Government Code excepts from disclosure “a transcript from an
institution of higher education maintained in the personnel file of a professional public
school employee[.]” Gov’t Code § 552.102(b). You seek to withhold the transcripts of a
college employee. This office has interpreted “professional public school employee™to refer
to employees of public schools providing “public education™ under title 2 of the Education
Code, not junior colleges providing “higher education” under title 3 of the Education Code.
Accordingly, the college may not withhold any of the remaining information subject to the
Act under section 552.102(b) of the Government Code.

We note some of the remaining information may be subject to section 552.117(a)(1) of the
Government Code, which excepts from disclosure the home address and telephone number,
emergency contact information, social security number, and family member information of
a current or former employee or official of a governmental body who requests this
information be kept confidential under section 552.024 of the Government Code.” See Gov’t
Code § 552.117(a)(1). We note section 552.117 is also applicable to personal cellular
telephone numbers, provided the cellular telephone service is not paid for by a governmental
body. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not applicable to
cellular telephone numbers paid for by governmental body and intended for official use).
Whether a particular item of information is protected by section 552.117(a)(1) must be
determined at the time of the governmental body’s receipt of the request for the information.
See Open Records Decision No. 530 at 5 (1989). Thus, information may be withheld under
section 552.117(a)(1) only on behalf of a current or former employee or official who made
a request for confidentiality under section 552.024 prior to the date of the governmental
body’s receipt of the request for the information. Information may not be withheld under
section 552.117(a)(1) on behalf of a current or former employee or official who did not
timely request under section 552.024 the information be kept confidential. To the extent the
information we have marked and indicated pertains to employees who timely elected
confidentiality under section 552.024 of the Government Code and a governmental body
does not pay for the cellular telephone service, the college must withhold the information we
have marked and indicated under section 552.117(a)(1) of the Government Code. To the
extent the information we have marked and indicated does not pertain to an employee of the
college, or the employee at issue did not timely request confidentiality under section 552.024
or a governmental body pays for the cellular telephone service, the college may not withhold
the information we have marked under section 552.117(a)(1).

"The Office ofthe Attorney General will raise mandatory exceptions on behalfofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§552.136(b); see id. § 552.136(a) (defining “access device”). Upon review, the college must
withhold the account and routing numbers we have marked under section 552.136 of the
Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body™ unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c¢). See id § 552.137(a)-(c).
Section 552.137 does not apply to an institutional e-mail address, the general e-mail address
of a business, an e-mail address of a person who has a contractual relationship with a
governmental body, an e-mail address of a vendor who seeks to contract with a governmental
body, an e-mail address maintained by a governmental entity for one of its officials or
employees, or an e-mail address provided to a governmental body on a letterhead. See id.
§ 552.137(c). Upon review, we find the college must withhold the e-mail addresses in the
remaining information under section 552.137 of the Government Code, unless their owners
affirmatively consent to their public disclosure or subsection (¢) applies.

We note some of the remaining information subject to the Act may be protected by copyright.
A custodian of public records must comply with the copyright law and is not required to
furnish copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977).
A governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. /d.; see Open Records Decision No. 109 (1975). If a member of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
by the governmental body. In making copies. the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the college need not release the purely personal information that is not subject
to the Act, which we have marked, in response to this request. The college must withhold
the information we have marked under section 552.101 of the Government Code in
conjunction with the FMLA and ADA. The college must withhold the information we have
marked and indicated under section 552.101 of the Government Code in conjunction with
common-law privacy. The college must withhold the submitted employees’ dates of birth
under section 552.102(a) of the Government Code. To the extent the information we have
marked and indicated pertains to employees who timely elected confidentiality under
section 552.024 of the Government Code and a governmental body does not pay for the
cellular telephone service, the college must withhold the information we have marked and
indicated under section 552.117(a)(1) of the Government Code. The college must withhold
the account and routing numbers we have marked under section 552.136 of the Government
Code. The college must withhold the e-mail addresses in the remaining information under
section 552.137 of the Government Code, unless their owners affirmatively consent to their
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public disclosure or subsection (c) applies. The remaining information subject to the Act
must be released:; however, any information protected by copyright may only be released in
accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely.

W)

Ellen Webking

Assistant Attorney General
Open Records Division
EW/akg

Ref:  ID# 563468

Enc. Submitted documents

C: Requestor
(w/o enclosures)



