KEN PAXTON

ATTORNEY GENERAL OF TEXAS

May 28, 2015

Ms. Heather Silver

Assistant City Attorney

Office of the City Attorney

City of Dallas

1500 Marilla Street, Room 7DN
Dallas, Texas 75201

OR2015-10449

Dear Ms. Silver:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 565097.

The City of Dallas (the “city”) received a request for (1) all communications from or to
named individuals during a specified time period; (2) all disbursements to a named
individual by the city for any purpose during a specified time period; (3) all agreements,
memoranda of understanding, or other writing evidencing any agreements to pay a named
individual during a specified time period: and (4) all disclosures of any city lobbying activity
by a named individual during a specified time period.' You state the city will provide some
information to the requestor upon payment of costs. You claim portions of the submitted
information are excepted from disclosure under sections 552.103, 552.107, 552.111,

'We note the city sought and received clarification of the information requested. See Gov't Code
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbort, 304 S.W.3d 380, 387 (Tex. 2010) (holding when governmental
entity, acting in good faith, requests clarification of unclear or overbroad request for public information, ten-
business-day period to request attorney general opinion is measured from date request is clarified or narrowed).
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and 552.136 of the Government Code.” You also state release of some of the submitted
information may implicate the interests of Air Graffiti Dallas, Dallas HD Films, and Promise
Productions. Accordingly, you notified these third parties of the request for information and
of their rights to submit arguments stating why their information should not be released. See
Gov’t Code § 552.305 (permitting interested third party to submit to attorney general reasons
why requested information should not be released): Open Records Decision No. 542 (1990)
(determining statutory predecessor to section 552.305 permits governmental body to rely on
interested third party to raise and explain applicability of exception in certain circumstances).
We have considered the exceptions you claim and reviewed the submitted information, a
portion of which constitutes a representative sample.” We have also received and considered
comments from the requestor. See Gov't Code § 552.304 (permitting interested third party
to submit to attorney general reasons why requested information should or should not be
released).

Initially, we note the requestor seeks information created after the date the request was
received. It 1s implicit in several provisions of the Act that the Act applies only to
information already in existence. See Gov't Code §§ 552.002, .021, .227, .351. The Act
does not require a governmental body to prepare new information in response to a request.
See Open Records Decision Nos. 572 at 1 (1990), 555 at 1-2 (1990). 452 at 2-3 (1986), 87
(1975). Consequently, a governmental body is not required to comply with a standing
request to supply information prepared in the future. See Attorney General Opinion JM-48
at 2 (1983): see also Open Records Decision Nos. 476 at 1 (1987). 465 at 1 (1987). Thus,
the only information encompassed by the present request consists of documents the city
maintained or had a right of access to as of the date it received this request.

Next, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice under section 552.305(d) of the Government Code
to submit its reasons, if any, as to why information relating to that party should be withheld
from public disclosure. See Gov't Code § 552.305(d)(2)(B). As of the date of'this letter, we
have not received comments from any of the notified third parties explaining why the

*Although you also raise section 552.101 of the Government Code. you provide no arguments
explaining how this exception is applicable to the information at issue. Therefore, we assume you no longer
assert this exception. See Gov’t Code §§ 552.301. .302. Further, although you also claim portions of the
submitted information are privileged under rule 503 ofthe Texas Rules of Evidence and rule 192.5 of the Texas
Rules of Civil Procedure, we note the proper exceptions to raise when asserting the attorney-client privilege
and the attorney work product privilege for information not subject to section 552.022 are sections 552.107

and 552.111 of the Government Code, respectively. See Open Records Decision Nos. 677 (2002), 676 at |
(2002).

‘We assume the “representative sample™ of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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submitted information should not be released. Therefore, we have no basis to conclude any
of the third parties have protected proprietary interests in the submitted information. See id.
§ 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of
commercial or financial information, party must show by specific factual evidence, not
conclusory or generalized allegations, that release of requested information would cause that
party substantial competitive harm). 552 at 5 (1990) (party must establish prima facie case
that information is trade secret), 542 at 3. Accordingly, the city may not withhold the
submitted information on the basis of any proprietary interests any of the third parties may
have in the information.

Section 552.103 of the Government Code provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). A governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing (1) litigation was pending or
reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found.,958 S.W.2d 479,481 (Tex. App.—Austin 1997, orig. proceeding):
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writ ref"d n.r.e.): Open Records Decision No. 551 at 4 (1990). A governmental body must
meet both prongs of this test for information to be excepted under section 552.103(a).

You contend Exhibits D and E are related to pending litigation to which the city is a
party. You inform us litigation styled Trinity East Energy, LLC v. City of Dallas, Cause
No. DC-14-01443. was pending in the 192nd District Court of Dallas County on the date the
city received the request. You explain Exhibit D is related to the pending lawsuit because
it pertains to whether the city is liable for damages in connection with the denial of specific
use permits for gas drilling, which is the issue of the pending litigation. You further inform
us, and have provided documentation demonstrating. litigation styled City of Dallas v. U.K
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Group. Inc., Cause No. 13-14050-F, was pending in thel16th Judicial District Court of
Dallas County on the date the city received the request. You further explain Exhibit E is
related to the pending lawsuit because it pertains to alleged violations of the city’s tree
protection and tree mitigation ordinances, the circumstances of which are the issue of the
pending litigation. Based on your representations, the submitted documentation, and our
review of the submitted information, we find these litigations were pending when the city
received this request for information, and we find Exhibits D and E are related to these
pending litigations for purposes of section 552.103. Therefore. the city may withhold
Exhibits D and E under section 552.103 of the Government Code.*

We note, however, the purpose of section 552.103 is to enable a governmental body to
protect its position in litigation by forcing parties seeking information relating to that
litigation to obtain it through discovery procedures. See ORD 551 at 4-5. Thus, if the
opposing party has seen or had access to information relating to the pending litigation
through discovery or otherwise. there is no interest in withholding such information from
public disclosure under section 552.103. See Open Records Decision Nos. 349 (1982), 320
(1982). We also note the applicability of section 552.103 ends once the related litigation
concludes. See Attorney General Opinion MW-575 (1982); Open Records Decision No. 350
(1982).

Section 552.136 of the Government Code provides, “[n]otwithstanding any other provision
of [the Act]. a credit card. debit card, charge card. or access device number that is collected.,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b): see id. § 552.136(a) (defining “access device™). This office has determined
insurance policy numbers are access device numbers for purposes of section 552.136. See
Open Records Decision No. 684 at 9 (2009). Upon review, the city must withhold the
checking account number and insurance policy numbers we have marked under
section 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body™ unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢).” See Gov’t Code
§ 552.137(a)-(c). Section 552.137 does not apply to an institutional e-mail address, the
general e-mail address of a business. an e-mail address of a person who has a contractual
relationship with a governmental body. an e-mail address of a vendor who seeks to contract

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.

"The Office of the Attorney General will raise a mandatory exception on behalf of a governmental

body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987). 480
(1987). 470 (1987).
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with a governmental body, an e-mail address maintained by a governmental entity for one
of its officials or employees, or an e-mail address provided to a governmental body on a
letterhead. See id. § 552.137(¢). Upon review. we find the city must withhold the personal
e-mail address we have marked under section 552.137 of the Government Code, unless the
owners affirmatively consent to their public disclosure.

We note some of the remaining information may be protected by copyright. A custodian of
public records must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. /d.: see Open Records Decision No. 109 (1975). If a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies. the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary. the city may withhold Exhibits D and E under section 552.103 of the
Government Code. The city must withhold the checking account number and insurance
policy numbers we have marked under section 552.136 of the Government Code. The city
must withhold the personal e-mail addresses we have marked under section 552.137 of the
Government Code. unless the owners affirmatively consent to their public disclosure. The
city must release the remaining information; however, any information protected by
copyright may only be released in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us: therefore. this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattornevgeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free. at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Kenny Moreland
Assistant Attorney General
Open Records Division

KIM/som
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Ref:

Enc.

[D# 565097
Submitted documents

Requestor
(w/o enclosures)

Air Graffiti Dallas

c/o Heather Silver

Assistant City Attorney

Office of the City Attorney

City of Dallas

1500 Marilla Street. Room 7DN
Dallas, Texas 75201

(w/o enclosures)

Promise Productions

c/o Heather Silver

Assistant City Attorney

Office of the City Attorney

City of Dallas

1500 Marilla Street., Room 7DN
Dallas. Texas 75201

(w/o enclosures)

Dallas HD Films

c/o Heather Silver

Assistant City Attorney

Office of the City Attorney

City of Dallas

1500 Marilla Street, Room 7DN
Dallas, Texas 75201

(w/o enclosures)



