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information to the requestor. You claim some of'the submitted information is cxcepted from
diselosure under section 552.10% of the Govermment Code. We have considered the
exception you claim and reviewed the submitted information.

Section 552.101 ot the Government Code excepts trom disclosure “infonmation considered
to be contidential by law. either constitutional. statutory. or by judicial decision.™ Gov't
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, such as the Medical Practice Act ("MPA™). subtitle B of title 3 of the Occupations
Code. which governs release of medical records. Section 159.002 of the MPA provides. in
relevant part:

{a) A cominunication between a physician and a patient. refative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity. diagnosis. evaluation. or treatment of a patient
by a physician that is created or maintained by a physician is contidential and
privileged and may not be disclosed except as provided by this chapter.

{¢) A person who receives information from a confidential communication
or record as described by this chapter. other than a person listed in
Scction 139.004 who is acting on the patient’s hehalf, may not disclosc the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002¢a)-(c). Information that is subject to the MPA includes both medical
records and informatton obtained from those medical records. See id §§ 159.002. .004. This
office has concluded the protection attorded by section 139.002 extends only to records
created by either a physician or someone under the supervision of a physician. Some of the
information at issue consists of reports of the results of drug tests. We note section 159.001
of the MPA defines “patient™ as “a person who. 1o receive medical care. consults with or is
seen by a physician.”™ /d. § 159.001(3). Because the individuals at issue in the reports did
not recetve medical care in the administration of the drug tests, in these instances. the
individuals are not patients for purposes of section 159.002. Upon review, we find the
information we have marked consists ol a record of the identity, diagnosis. evaluation, or
treatment of a patient by a physician that was created by a physician or someone under the
supervision ol a physician. Theretore. the city must withhold the information we have
marked under section 532.101 of the Government Code in conjunction with the MPA.
However, we find you have not demonstrated how any of the remaining information
constitutes medical records for purposes of the MPA, and the city may not withhold any of
the remaining information on that basis.

Section 552.101 of the Government Code also encompasses laws that make criminal history
record information (“CHRI"} confidential. CHRI generated by the National Crime
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Information Center or by the Texas Crime information Center is confidential under federal
and state law. Title 28, part 20 of the Code of Federal Regulations governs the release of
CHRI states obtain from the federal government or other states. Open Records Decision
No. 565 at 7 (1990). The tederal regulations allow each state to foliow its individual law
with respect to CHRI it generates. /d. at 10-12. Section 411.083 of the Government Code
deems confidential C1IRI the Department ol Public Safety ("DPS™) maintains, except DPS
may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Gov't Code § 411.083. Sections 411.083(b)(1) and 411.08%(a) ot
the Government Code authorize a criminal justice agency to obtain CHRI: however, a
criminal justice agency may not release CHRI except to another criminal justice agency for
criminal justice purposes. See id. § 411.089(b)}(1). The remaining information contains a
Federal Bureau of Investigation ("FBI™) number that constitutes CHRI generated by the FBL.
Accordingly, we find the FBI number vou have marked must be withheld under
section 352,101 of the Government Code in conjunction with section 411.083 of the
Government Code and federal law.

Section 352.101 also encompasses section 360.003 of the Govermment Code. which provides
that ~{a] biometric identifier in the possession of a governmental body is exempt {rom
disclosure under [the Act].” [d § 560.003: see also id. §§ 360.001(1) (defining “biometric
identifier™ to include fingerprints), .002(1)A) {governmental body may not sell, lease, or
otherwisc disclose individuai’s biometric identificr to another person unless individual
consents 10 disclosure). Accordingly. the city must withhold the fingerprint we have marked
under section 552.101 of the Government Code in conjunction with section 360.003 of the
Government Code.’

Section 332,101 of the Government Code also encompasses the doctrine of common-law
privacy. which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionahle to a reasonable person. and (2) not of
legitimate concern o the public.  [Indus. Found. v. Tex. Indus. Accident Bd.. 340
S.W.2d 668. 685 (Tex. 1976). To demonstrate the applicability of common-law privacy.
both prongs of this test must be satistied. [d/. at 681-82. Types of information considered
intimatc and embarrassing by the Texas Supreme Court are delineated in /ndusirial
Foundwion. Id at 683. Additionally. this office has conctuded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 435 (1987). Upon review. we tind nonc of the remaining information is highly intimate
or embarrassing infortnation of no legitimate public concern. Thus. this information may not
be withheld under section 552,101 of the Govermment Code in conjunction with common-
law privacy.

'We note you raise sections 359.0C1. 359.002. and 559.003 of the Government Code for the
fingerprints at issue. These sections were renumbered as chapter 560 hy the Seventy-eighth Legistature. See
Act of May 20, 2003, 78th Leg.. R.S.. ch. 1275, § 2 (78). 2003 Tex. Gen. Laws 4140, 4144,
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[n summary, the ctty must withhold the information we have marked under section 552.101
of the Government Code in conjunction with the MPA. The city must withhold the FBI
nuinber vou have marked under section 532.101 ot the Government Code in conjunction
with section 411.083 of the Government Code and federal law. The city must withhold the
fingerprint we have marked under section 552.101 of the Government Code in conjunction
with section 360.003 of the Government Code. The city must release the remaining
information.

This letter ruling is fimited to the particular information at issue in this request and limited
1o the facts as presented to us: therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities. please visit our website at hilp: /wyww . texasattornes general goviopen/
orl_ruling_info.shtml. or call the Office of the Attorney General’s Open Government
Hotline, toll free. at (877) 673-6839. Questions conceming the allowable charges for
providing puhlic information under the Act may be directed to the Otfice of the Attorney
General. toll free. at (888) 672-6787.

aled

Sincerely.

Rustam Abedinzadeh
Assistant Attorney General
Open Records Division
RA/som

Ref: ID# 563426

Enc.  Submitted documents

c: Requestor
(w/o enclosures)
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THE CITY OF HOUSTON, TEXAS § IN THE DISTRICT COURT OF
Plaintiff, §
§
V. § 98" JUDICIAL DISTRICT
§
GREG ABBOTT, ATTORNEY GENERAIL  §
OF TEXAS, §
Defendant. § TRAVIS COUNTY, TEXAS

FINAL JUDGMENT

A trial on the merits was held on 4 November 2015. Plaintiff City of Houston and
Defendant Ken Paxton', Attoney General of Texas, appeared by counsel of record and
announced ready. This is a lawsuit under the Public Information Act, by which Plaintiff sought
declaratory relief from an open records ruling of the Attorney General. The rulings require
Houston to release the dates of birth of members of the public.

During the pendency of this lawsuit. the Third Court of Appeals at Austin issued a
decision in Paxton v. City of Dailas, No. 03-13-00546-CV, 2015 WL 3394061 {Tex. App.—
Austin, May 22, 2015, pet. denied) (mem. op.), which held dates ol birth of members of the
public are protected from disclosure under Texus Government Code section 552,101, in
conjunction with commeon-law privacy. The Attorney General filed a petition for review. On
September 9, 2015, the Supreme Court of Texas denied the petition for review in Paxton v. City
of Dallas, No. 13-0493. Because the Paxton v. City of Dallas decision is dispositive of the issue

in the instant lawsuit, the Court enters the following declaration and orders.

' Greg Abbott was named defendant in his official capacity as Texas Attorney General. Ken Paxton became the
Texas Attorney General on 2 January 2015, and is now the appropriate defendant in this cause.
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