KEN PAXTON

ATTORNEY GENERAL OF TEXAS

June 4, 2015

Ms. Sarah R. Martin
Assistant City Attorney
Office of the City Attorney
City of Arlington

P.O. Box 90231

Arlington, Texas 76004-3231

OR2015-10975
Dear Ms. Martin:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™). chapter 552 of the Government Code. Your request was
assigned ID# 569489 (PIR No. W020747-041415).

The City of Arlington (the “city”) received a request for information related to a specified
investigation of the requestor.' You state you will release some information to the requestor.
You claim the submitted information is excepted from disclosure under
sections 552.101. 552.107, and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. including
section 418.176 of the Government Code, which was added to chapter 418 of the

"The city sought and received clarification of the information requested. See Gov’t Code § 552.222
(providing if request for information is unclear, governmental body may ask requestor to clarify request); see
also City of Dallas v. Abbotr, 304 S.W. 3d 380, 387 (Tex. 2010) (if governmental entity, acting in good faith,
requests clarification or narrowing of unclear or over-broad request for public information, ten-day period to
request attorney general ruling is measured from date request is clarified or narrowed).
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Government Code as part of the Texas Homeland Security Act. Section 418.176(a) reads
as follows:

Information is confidential if the information is collected, assembled, or
maintained by or for a governmental entity for the purpose of preventing,
detecting. responding to. or investigating an act of terrorism or related
criminal activity and:

(1) relates to the staffing requirements of an emergency response
provider, including a law enforcement agency, a fire-fighting agency,
Or an emergency services agency:

(2) relates to a tactical plan of the provider; or

(3) consists of a list or compilation of pager or telephone numbers,
including mobile and cellular telephone numbers. of the provider.

Id. § 418.176(a). The fact that information may generally be related to emergency
preparedness does not make the information per se confidential under section 418.176. See
Open Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls
scope of its protection). Furthermore, the mere recitation by a governmental body of a
statute’s key terms is not sufficient to demonstrate the applicability of a claimed provision.
As with any confidentiality provision, a governmental body asserting section 418.176 must
adequately explain how the responsive information falls within the scope of the statute. See
Gov’t Code § 552.301(e)(1)(A) (governmental body must explain how claimed exception
to disclosure applies).

The information in Exhibit C consists of an internal affairs investigation and documents
associated with the investigation. You assert this information is confidential under
section 418.176 because it relates to reports made by law enforcement personnel, and release
of'the information at issue may discourage law enforcement personnel from filing complaints
or providing information to the city’s police department. However. upon review we find
you have failed to establish the submitted information was collected. assembled, or
maintained for the purpose of preventing, detecting. responding to, or investigating an act
of terrorism or related criminal activity and relates to the staffing requirements, relates to a
tactical plan, or consists of a list or compilation of pager or telephone numbers of an
emergency response provider. See id. § 418.176(a). Thus, the information in Exhibit C is
not confidential under section 418.176, and the city may not withhold it under
section 552.101 of the Government Code on that ground.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
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legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668. 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Generally, only highly intimate information that implicates the
privacy of an individual is withheld. However, in certain instances, where it is demonstrated
the requestor knows the identity of the individual involved as well as the nature of certain
incidents, the entire report must be withheld to protect the individual’s privacy. The city
seeks to withhold the entirety of the information in Exhibit C under section 552.101 in
conjunction with common-law privacy. However, the city has not demonstrated. nor does
it otherwise appear. this is a situation in which the entirety of the information at issue must
be withheld on the basis of common-law privacy. Accordingly. the city may not withhold
the entirety of the submitted information under section 552.101 of the Government Code on
that basis. Additionally, we note the requestor is the individual whose privacy interests are
at issue in the information in Exhibit C. Accordingly. the requestor has a right of access to
his own information pursuant to section 552.023 of the Government Code. See Gov't Code
§ 552.023(a) (“person or person’s authorized representative has special right of access,
beyond right of general public, to information held by governmental body that relates to
person and that is protected from public disclosure by laws intended to protect that person’s
privacy interests”); Open Records Decision No. 481 at 4 (1987) (privacy theories not
implicated when individual requests information concerning herself). Furthermore, we find
no portion of the remaining information in Exhibit C is highly intimate or embarrassing and
of no legitimate public concern. Consequently, the city may not withhold any portion of the
information in Exhibit C under section 552.101 in conjunction with common-law privacy.

Section 552.101 of the Government Code also encompasses information protected by the
common-law informer’s privilege, which has long been recognized by Texas courts. See
Aguilar v. State, 444 S. W.2d 935, 937 (Tex. Crim. App. 1969). The informer’s privilege
protects from disclosure the identities of persons who report activities over which the
governmental body has criminal or quasi-criminal law-enforcement authority. See Open
Records Decision No. 208 at 1-2 (1978). The informer’s privilege protects the identities of
individuals who report violations of statutes to the police or similar law-enforcement
agencies, as well as those who report violations of statutes with civil or criminal penalties
to “administrative officials having a duty of inspection or of law enforcement within their
particular spheres.” Open Records Decision No. 279 at 1-2 (1981) (citing 8 John H.
Wigmore, Evidence in Trials at Common Law, § 2374, at 767 (J. McNaughton Rev.
Ed. 1961)). The report must be of a violation of a criminal or civil statute. See Open
Records Decision Nos. 582 at 2 (1990), 515 at 4 (1988). The privilege excepts the
informer’s statement only to the extent necessary to protect that informer’s identity. Open
Records Decision No. 549 at 5 (1990).

You contend the information in Exhibit C contains identifying information of individuals
who reported certain behaviors of an individual to the city’s police department. However,
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you do not inform us, and we are unable to determine, whether the alleged behaviors at issue
carry civil or criminal penalties. Therefore, we find the city has failed to demonstrate the
applicability of the common-law informer’s privilege to any portion of the information in
Exhibit C. Consequently, the city may not withhold any of the information at issue under
section 552.101 of the Government Code in conjunction with the common-law informer’s
privilege.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege. a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a governmental body must demonstrate that the information constitutes or documents
a communication. /d. at 7. Second, the communication must have been made “to facilitate
the rendition of professional legal services™ to the client governmental body. TEX. R.
EVID. 503(b)(1). The privilege does not apply when an attorney or representative is involved
in some capacity other than that of providing or facilitating professional legal services to the
client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney
acting in a capacity other than that of attorney). Governmental attorneys often act in
capacities other than that of professional legal counsel, such as administrators, investigators,
or managers. Thus, the mere fact that a communication involves an attorney for the
government does not demonstrate this element. Third, the privilege applies only to
communications between or among clients, client representatives, lawyers, and lawyer
representatives. TEX. R. EVID. 503(b)(1)(A). (B). (C). (D). (E). Thus, a governmental body
must inform this office of the identities and capacities of the individuals to whom each
communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, id. 503(b)(1), meaning it was “not intended to be disclosed
to third persons other than those: (A) to whom disclosure is made to further the rendition of
professional legal services to the client: or (B) reasonably necessary to transmit the
communication.” /d. 503(a)(5). Whether a communication meets this definition depends
on the intent of the parties involved at the time the information was communicated. Oshorne
v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, orig. proceeding). Moreover,
because the client may elect to waive the privilege at any time, a governmental body must
explain that the confidentiality of a communication has been maintained. Section 552.107(1)
generally excepts an entire communication that is demonstrated to be protected by the
attorney-client privilege unless otherwise waived by the governmental body. See Huie v.
DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication,
including facts contained therein).

You claim Exhibit B is excepted from disclosure under section 552.107(1) of the
Government Code. You state the information consists of communications between attorneys
for and employees of the city. Additionally, you state these communications were made for
the purpose of facilitating the rendition of professional legal services and that their



Ms. Sarah R. Martin - Page 5

confidentiality has been maintained. Based on your representations and our review, we find
you have demonstrated the applicability of the attorney-client privilege to the information
in Exhibit B. Thus, the city may withhold the information in Exhibit B pursuant to
section 552.107(1) of the Government Code.

Section 552.108(b)(1) of the Government Code excepts from disclosure “[a|n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . if . . . release of the internal record or
notation would interfere with law enforcement or prosecution][.]” Gov't Code
§ 552.108(b)(1): see City of Fort Worth v. Cornyn, 86 S.W.3d at 327 (Gov't Code
§ 552.108(b)(1) protects information that, if released, would permit private citizens to
anticipate weaknesses in police department, avoid detection, jeopardize officer safety, and
generally undermine police efforts to effectuate state laws). The statutory predecessor to
section 552.108(b)(1) protected information that would reveal law enforcement techniques.
See, e.g.. Open Records Decision Nos. 531 (1989) (detailed use of force guidelines), 456
(1987) (information regarding location of off-duty police officers), 413 (1984) (sketch
showing security measures to be used at next execution). The statutory predecessor to
section 552.108(b)(1) was not applicable to generally known policies and procedures. See,
e.2..Open Records Decision Nos. 531 at 2-3 (Penal Code provisions, common-law rules, and
constitutional limitations on use of force not protected), 252 at 3 (1980) (governmental body
failed to indicate why investigative procedures and techniques requested were any different
from those commonly known).

As noted above, you state the information in Exhibit C relates to an internal affairs
investigation and you indicate release of this information might jeopardize officer safety.
Upon review, however. we find you have not demonstrated how release of the information
at issue would interfere with law enforcement or crime prevention. Therefore, the city may
not withhold any of the information in Exhibit C under section 552.108(b)(1) of the
Government Code.

In summary, the city may withhold the information in Exhibit B under section 552.107(1)
of the Government Code. The remaining information must be released.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us: therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

*We note the requestor has a right of access to some of the information being released in this instance.
See Gov't Code § 552.023(a) (governmental body may not deny access to person to whom information relates
or person’s agent on ground that information is considered confidential by privacy principles): Open Records
Decision No. 481 at4 (1987) (privacy theories not implicated when individuals request information concerning
themselves). Thus, if the city receives another request for the same information from a different requestor, the
city must again seek a decision from this office.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Oftice of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Open Records Division

JB/som
Ref: ID# 569489
Enc. Submitted documents

c Requestor
(w/o enclosures)



