
KEN PAXTON 
ATTORNEY G ENE R.A L O F TEX AS 

June 5, 2015 

Mr. R. Brooks Moore 
Managing Counsel, Governance 
The Texas A&M University System 
301 Tarrow Street, Sixth Floor 
College Station, Texas 77480-7896 

Dear Mr. Moore: 

OR2014-11048 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 566131(ORR#15-196). 

Texas A&M University (the "university") received a request for multiple categories of 
information pertaining to a named individual and information pertaining to the university's 
football program or coaching staff shown or provided at specified events for a specified 
period oftime. We understand the university has redacted motor vehicle record information 
under section 552.130(c) of the Government Code.1 You claim the submitted information is 
excepted from disclosure under sections 552.101 and 5 52.103 of the Government Code. We 
have considered the exceptions you claim and reviewed the submitted representative sample 
of information.2 

'Section 552 .130(c) of the Government Code allows a governmental body to redact the information 
described in subsections 552.130(a) without the necessity of seeking a decision from the attorney general. See 
Gov' t Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor in 
accordance with section 552.130(e). See id. § 552.130(d), (e). 

2We assume the representative sample ofrecords submitted to this office is truly representative of the 
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 ( 1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent that those records contain substantially different types of information than that submitted to this office. 
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The university informs us some of the requested information was the subject of a previous 
request for information, in response to which this office issued Open Records Letter 
No. 2015-08717 (2015). In Open Records Letter No. 2015-08717, we determined the 
university may withhold the submitted information under section 552. l 03 of the Government 
Code because the university reasonably anticipated litigation. However, the university 
informs us litigation is now pending. Therefore, we find the facts or circumstances on which 
Open Records Letter No. 2015-08717 was based have changed. Thus, the university may not 
rely on Open Records Letter No. 2015-08717 as a previous determination and withhold any 
of the information at issue in accordance with that ruling. See Open Records Decision 
No. 673 at 6-7 (2001) (so long as law, facts, and circumstances on which prior ruling was 
based have not changed, first type of previous determination exists where requested 
information is precisely same information as was addressed in prior attorney general ruling, 
ruling is addressed to same governmental body, and ruling concludes information is or is not 
excepted from disclosure). Accordingly, we wi 11 consider the university ' s arguments against 
disclosure of the submitted information. 

Section 5 52. l 03 of the Government Code provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person ' s office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov' t Code§ 552.103(a), (c). The governmental body claiming section 552.103 has the 
burden of providing relevant facts and documents sufficient to establish the applicability of 
section 552.103 to the information it seeks to withhold. To meet this burden, the 
governmental body must demonstrate: (1) litigation was pending or reasonably anticipated 
on the date of its receipt of the request for information, and (2) the information at issue is 
related to that litigation. See Univ. ofTex. Law Sch. v. Tex. Legal Found. , 958 S.W.2d 479 
(Tex. App.-Austin 1997, orig. proceeding); Heard v. Houston Post Co., 684 S. W.2d 210 
(Tex. App.- Houston [1st Dist.] 1984, writ refd n.r.e.). Both elements of the test must be 
met in order for information to be excepted from disclosure under section 552.103. See 
Open Records Decision No. 551 at 4 (1990). 



Mr. R. Brooks Moore - Page 3 

You state, and provide documentation showing, prior to the university ' s receipt of the instant 
request, a lawsuit styled Johnny J Chavis v. Texas A&M University et al. , Cause 
No. 15-000505-CV-272, was filed and is currently pending against the university in 
the 272nct District Court of Brazos County, Texas. Therefore, we agree litigation was pending 
on the date the university received the present request for information. You also state the 
information at issue pertains to the substance of the lawsuit claims. Based on your 
representations and our review, we find the information at issue is related to the pending 
litigation. Therefore, we conclude section 552.103 of the Government Code is applicable to 
the submitted information. 

However, once information has been obtained by all parties to the pending litigation through 
discovery or otherwise, no section 552.103(a) interest exists with respect to that information. 
See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either 
been obtained from or provided to the opposing party in the pending litigation is not excepted 
from disclosure under section 552. l 03(a). We note the opposing party to the pending 
litigation has seen or had access to some of the information at issue, which we have marked. 
Therefore, the university may not withhold this information under section 552.103(a). 
However, we agree the university may withhold the remaining information under 
section 552.103(a).3 We note the applicability of section 552.103(a) ends once the litigation 
has been concluded. Attorney General Opinion MW-575 at 2 (1982); Open Records 
Decision No. 350 (1982). 

We now turn to the information to which the opposing party has had access. Section 552.101 
of the Government Code excepts "information considered to be confidential by law, either 
constitutional , statutory, or by judicial decision." Gov 't Code § 552.101. Section 552.101 
encompasses information protected by other statutes, such as section 6103( a) of title 26 of 
the United States Code, which makes tax return information confidential. See Attorney 
General Opinion H-1274 (1978) (tax returns); Open Records Decision No. 600 (1992) (W-4 
forms) . Section 6103(b) defines the term "return information" as follows: 

[A] taxpayer's identity, the nature, source, or amount of his income, 
payments, receipts, deductions, exemptions, credits, assets, liabilities, net 
worth, tax liability, tax withheld, deficiencies, overassessments, or tax 
payments, . . . or any other data, received by, recorded by, prepared by, 
furnished to, or collected by the Secretary [of the Treasury] with respect to 
a return or with respect to the determination of the existence, or possible 
existence ofliability .. . for any tax, penalty, interest, fine, forfeiture, or other 
imposition, or offense[.] 

3 As our ruling is dispositive, we need not address your remaining argument against di sclosure of the 
submitted information . 
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26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term "return information" 
expansively to include any information gathered by the Internal Revenue Service 
regarding a taxpayer's liability under title 26 of the United States Code. See Mallas v. 
Kolak, 721 F. Supp. 748, 754(M.D.N.C. 1989), aff'dinpart, 993F.2d1111 (4th Cir. 1993). 
Upon review, we find you have failed to demonstrate any portion of the information at issue 
is subject to section 6103(a) of title 26 of the United States Code. Thus, the university may 
not withhold any of the information at issue under section 552. l 01 of the Government Code 
in conjunction with section 6103(a) of title 26 of the United States Code. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy. Common-law privacy protects information that is (1) highly intimate or 
embarrassing, the publication of which would be highly objectionable to a reasonable person, 
and (2) not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident 
Bd. , 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law 
privacy, both prongs of this test must be satisfied. Id. at 681-82. Types of information 
considered intimate and embarrassing by the Texas Supreme Court are delineated in 
Industrial Foundation. Id. at 683. This office has found personal financial information not 
relating to a financial transaction between an individual and a governmental body is generally 
highly intimate or embarrassing. See Open Records Decision Nos. 600 (designation of 
beneficiary of employee's retirement benefits, direct deposit authorization, and forms 
allowing employee to allocate pretax compensation to group insurance, health care or 
dependent care), 545 ( 1990) (deferred compensation information, participation in voluntary 
investment program, election of optional insurance coverage, mortgage payments, assets, 
bills, and credit history). This office has also determined a public employee' s net pay is 
protected by common-law privacy even though it involves a financial transaction between 
the employee and the governmental body. See Attorney General Opinion GA-0572 at 3-5 
(2007) (stating net salary necessarily involves disclosure of information about personal 
financial decisions and is background financial information about a given individual that is 
not of legitimate concern to the public). However, information concerning financial 
transactions between an employee and a public employer is generally of legitimate public 
interest. ORD 545. Upon review, we find the information we marked satisfies the standard 
articulated by the Texas Supreme Court in Industrial Foundation. Therefore, the university 
must withhold the information we marked under section 552.101 of the Government Code 
in conjunction with common-law privacy. However, we find none of the remaining 
information at issue is highly intimate or embarrassing information and of no legitimate 
public interest. Thus, the remaining information at issue may not be withheld under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

In summary, with the exception of the information we marked for release, the university may 
withhold the submitted information under section 552. l 03 of the Government Code. The 
university must withhold the information we marked under section 552.101 of the 
Government Code in conjunction with common-law privacy. 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattomevgeneral.gov/open/ 
orl ruling info .shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

s -
torney Gener 

Open Records Division 

PT/dis 

Ref: ID# 566131 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


