KEN PAXTON

ATTORNEY GENERAL OF TEXAS

June 10, 2015

Mr. Miles J. LeBlanc

Assistant General Counsel

Houston Independent School District
4400 West 18th Street

Houston, Texas 77092-8501

OR2015-11446
Dear Mr. LeBlanc:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 566456.

The Houston Independent School District (the “district™) received four requests from the
same requestor for the personnel files of four named employees." We understand you claim
portions of the submitted information are excepted from disclosure under section 552.102
of the Government Code.” Additionally, you state release of some of the submitted
information may implicate the privacy interests of the named individuals. Accordingly. you
state, and provide documentation showing, you notified the named individuals of the request
for information and of their rights to submit arguments to this office as to why the
information at issue should not be released. See Gov’t Code § 552.304 (permitting interested
third party to submit to attorney general reasons why requested information should or should
not be released). We have received comments from a representative of one of the named
employees. We have considered the submitted information and the submitted arguments.

Next, we note you have redacted some information in the responsive documents. We
understand you have redacted some information under section 552.117(a)(1) of the

'We note the district did not comply with section 552.301 of the Government Code in requesting this
decision. See Gov't Code § 552.301(b). Nevertheless, because section 552.102 of the Government Code and
the interests of a third party can provide a compelling reason to overcome the presumption of openness, we will
consider the submitted arguments for the submitted information. See id. §§ 552.007, .302, .352.

*Although you do not raise section 552.102 of the Government Code in your brief, we understand you
to assert this exception based on your markings.
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Government Code as permitted by section 552.024(c) of the Government Code.” We note
you have further redacted motor vehicle record information pursuant to section 552.130(c)
of the Government Code and social security numbers pursuant to section 552.147(b) of the
Government Code.* We also understand the district has redacted e-mail addresses subject
to section 552.137 of the Government Code pursuant to the previous determination in Open
Records Decision No. 684 (2009).” However, we note you have redacted additional portions
of the responsive information, including dates of birth. Pursuant to section 552.301 of the
Government Code, a governmental body that seeks to withhold requested information must
submit to this office a copy of the information, labeled to indicate which exceptions apply
to which parts of the copy, unless the governmental body has received a previous
determination for the information at issue. /d. § 552.301(a), (¢)(1)(D). You do not assert,
nor does our review of our records indicate, the district has been authorized to withhold the
remaining redacted information without seeking a ruling from this office. Id. § 552.301(a);
Open Records Decision No. 673 (2000). As such, this information must be submitted in a
manner that enables this office to determine whether the information comes within the scope
of an exception to disclosure. In this instance, we can discern the nature of some of the
redacted information; thus, being deprived of this information does not inhibit our ability to
make a ruling on this information. However, we are unable to discern the nature of the
remaining redacted information. Therefore. the district has failed to comply with
section 552.301 of the Government Code as to this information, and this information is
presumed public under section 552.302 of the Government Code. Accordingly, the district
must release the redacted information we are unable to discern, which we have marked for
release. If you believe the redacted information we have marked for release is confidential
and may not lawfully be released, you must challenge this ruling in court pursuant to
section 552.324 of the Government Code.

*Section 552.024(c)(2) of the Government Code authorizes a governmental body to redact information
protected by section 552.117(a)(1) ofthe Government Code without the necessity of requesting a decision under
the Act if the current or former employee or official to whom the information pertains timely chooses not to
allow public access to the information. See Gov't Code §§ 552.024(c)2), .117(a)(1); see also id
§ 552.024(a-1) (a school district may not require an employee or former employee of the district to choose
whether to allow public access to the employee’s or former employee’s social security number).

“Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general. See
Gov't Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor in
accordance with section 552.130(e). See id. § 552.130(d), (e). Section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
requesting a decision from this office under the Act. /d. § 552.147(b).

‘Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing
them to withhold certain categories of information, including e-mail addresses of members of the public under
section 552.137, without the necessity of requesting an attorney general decision.
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Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. However, this
office has concluded the public has a legitimate interest in information that relates to public
employees and their conduct in the workplace. See, e.g., Open Records Decision Nos. 562
at 10 (1990) (personnel file information does not involve most intimate aspects of human
affairs but in fact touches on matters of legitimate public concern). 470 at 4 (1987) (job
performance does not generally constitute public employee’s private affairs), 444 at 3 (1986)
(public has obvious interest in information concerning qualifications and performance of
government employees). Uponreview, we find the named employee’s representative has not
demonstrated how any of the information at issue is highly intimate or embarrassing and not
of legitimate public concern. Thus, the district may not withhold any portion of the
submitted information under section 552.101 in conjunction with common-law privacy.

Section 552.101 also encompasses the doctrine of constitutional privacy, which consists of
two interrelated types of privacy: (1) the right to make certain kinds of decisions
independently and (2) an individual’s interest in avoiding disclosure of personal matters.
Open Records Decision No. 455 at 4 (1987). The first type protects an individual’s
autonomy within “zones of privacy” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. /d. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. /d. The scope of information
protected is narrower than that under the common law doctrine of privacy: the information
must concern the “most intimate aspects of human affairs.”™ /d. at 5 (quoting Ramie v. City
of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After review of the information
at issue, we find the named employee’s representative has failed to demonstrate how any
portion of the information at issue falls within the zones of privacy or implicates an
individual’s privacy interests for purposes of constitutional privacy. Therefore, the district
may not withhold any of the submitted information under section 552.101 of the Government
Code on the basis of constitutional privacy.

Section 552.101 also encompasses section 21.355 of the Education Code, which provides
that “[a] document evaluating the performance of a teacher or administrator is confidential.”
Educ. Code § 21.355. In addition, the court has concluded a written reprimand constitutes
an evaluation for purposes of section 21.355 because “it reflects the principal’s judgment
regarding [a teacher’s] actions, gives corrective direction, and provides for further review.”
Abbott v. North East Indep. Sch. Dist., 212 S.W.3d 364 (Tex. App.—Austin 2006, no pet.).
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This office has interpreted this section to apply to any document that evaluates, as that term
is commonly understood, the performance of a teacher or administrator. Open Records
Decision No. 643 (1996).

The named employee’s representative claims portions of the submitted information
constitutes evaluations of an administrator that are confidential under section 21.355 of the
Education Code. The representative argues the named employee should be considered an
administrator because chapter 21 of the Education Code does not specify an individual must
hold an administrator’s certificate under subchapter B to be an administrator. However, we
have determined that for purposes of section 21.355, “administrator” means a person who
is required to and does in fact hold an administrator’s certificate under subchapter B of
chapter 21 of the Education Code and is performing the functions of an administrator, as that
term is commonly defined, at the time of the evaluation. /d. at 4. Upon review. we find the
representative has failed to demonstrate how any of the information at issue constitute an
evaluation of the performance of an administrator for the purposes of section 21.355 of the
Education Code. Therefore, the district may not withhold any of the information at issue
under section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov't Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex.. 354 S.W.3d 336 (Tex. 2010). Having carefully reviewed the
information at issue, we find the district must withhold the dates of birth you redacted under
section 552.102(a) of the Government Code.

Section 552.102(b) of the Government Code excepts from public disclosure “a transcript
from an institution of higher education maintained in the personnel file of a professional
public school employee[.]” Gov't Code § 552.102(b). We must consider whether the
Legislature intended the term “professional public school employee™ in section 552.102(b)
to include the four named employees in the district’s procurement department.
Section 552.102(b) does not define “*professional public school employee.” When construing
a statute, a court may consider the circumstances under which the Legislature enacted the
statute as well as its legislative history. Id § 311.023(2). (3): City of Rockwall v.
Hughes, 246 S.W.3d 621, 626 n.6 (Tex. 2008). In 1989, the Legislature passed Senate
Bill 404 (“S.B. 404) as an amendment to the Act to include the statutory predecessor to
section 552.102(b). The Senate sponsor of S.B. 404, Senator Don Henderson, stated before
the Senate Committee for State Affairs the bill was a response to “people trying to get past
a teacher’s degree, past a teacher’s hiring, . . . [and] past a school board’s determination that
a teacher was qualified to teach[.]” Hearing on S.B. 404 Before the Senate Comm. for State
Affairs, 71st Leg., R.S. (February 27, 1989) (statement of Senator Henderson) (recording
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available from Senate Staff Services Office). During the Senate floor debate of the bill,
Senator Henderson further questioned the purpose of “any citizen being able to look at any
teacher’s transcript™ because “there are several other means by which we say teachers are
qualified to teach in this state.” Id.: see also Debate on Tex. S.B. 404 on the Floor of the
Senate, 71st Leg.. R.S. (March 13, 1989) (statement of Senator Henderson describing
S.B. 404 as relating to privacy of a teacher’s transcript: statement of Senator Caperton
summarizing S.B. 404 as balancing public’s right to know with teacher’s right of privacy)
(recording available from Senate Staff Services Office). In addition, Representative Paul J.
Hilbert, the House sponsor of S.B. 404, stated during the debate on the House floor that the
statute was intended to protect teachers’ college transcripts. See Debate on Tex. S.B. 404 on
the Floor of the House, 71st Leg., R.S. (May 10 and 11, 1989) (statements of Representative
Hilbert introducing S.B. 404 as applying to transcripts of teachers) (recording available from
House Video/Audio Services). Therefore. we believe the legislative history of
section 552.102(b) shows the Legislature enacted the predecessor statute to
section 552.102(b) to protect the transcripts of only professional educators, rather than the
transcripts of all public school employees. See Open Records Decision No. 526 (1989)
(addressing predecessor statute in light of previous lack of exception for “qualifications of
professional public school employees fo reach™) (emphasis added). Thus, as you have not
established the four named employees are educators for purposes of section 552.102(b). this
exception is not applicable to the submitted transcripts. Accordingly, the district may not
withhold any of the submitted transcripts it has marked under section 552.102(b) of the
Government Code. See Open Records Decision Nos. 470,467 (1987) (public has legitimate
interest in job qualifications, including college transcripts, of public employees).
Furthermore, we find the district has failed to demonstrate the remaining information it has
redacted is confidential under section 552.102(b), and the district may not withhold the
redacted information that basis.

As previously noted, we understand you have redacted some information under
section 552.117(a)(1) of the Government Code as permitted by section 552.024(c) of the
Government Code. Section 552.117(a)(1) excepts from disclosure the home addresses and
telephone numbers, emergency contact information, social security numbers, and family
member information of current or former officials or employees of a governmental body who
request this information be kept confidential under section 552.024 of the Government Code,
except as provided by section 552.024(a-1). See Gov't Code §§ 552.117(a)(1), .024.
Section 552.024(a-1) of the Government Code provides, “A school district may not require
an employee or former employee of the district to choose whether to allow public access to
the employee’s or former employee’s social security number.” /d. § 552.024(a-1). Thus, the
district may only withhold under section 552.117 the home address and telephone number,
emergency contact information, and family member information of a current or former
employee or official of the district who requests this information be kept confidential under
section 552.024.  Whether a particular piece of information is protected by
section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). Therefore, the information may only be withheld
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under section 552.117(a)(1) on behalf of a current or former employee who made a request
for confidentiality under section 552.024 prior to the date on which the request for this
information was made. We note you have provided documentation showing three of the
named employees timely elected confidentiality under section 552.024. Therefore, the
district must withhold the information we have marked, and you have redacted, for the three
employees we have indicated under section 552.117(a)(1) of the Government Code. The
remaining information contains the personal information of the fourth named district
employee. However, you have submitted documentation showing the employee at issue did
not elect confidentiality. Therefore, the district may not withhold the information it has
redacted for the employee we have indicated under section 552.117(a)(1) of the Government
Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or a personal
identification document issued by an agency of this state or another state or county is
excepted from public release. Gov’t Code § 552.130. Upon review, we find the district must
withhold the motor vehicle record information we have marked. and you have redacted,
under section 552.130 of the Government Code.

Section 552.137 excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body™
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). See id. § 552.137(a)-(c). The e-mail addresses at
issue are not excluded by subsection (¢). Therefore, the district must withhold the personal
e-mail addresses we have marked, and you have redacted, under section 552.137 of the
Government Code, unless the owners affirmatively consent to their public disclosure.

In summary, the district must withhold the dates of birth you redacted under
section 552.102(a) of the Government Code. The district must withhold the information we
have marked, and you have redacted, for the three employees we have indicated under
section 552.117(a)(1) of the Government Code. The district must withhold the motor vehicle
record information we have marked, and you have redacted, under section 552.130 of the
Government Code. The district must withhold the personal e-mail addresses we have
marked, and you have redacted, under section 552.137 of the Government Code, unless the
owners affirmatively consent to their public disclosure. The remaining information must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government

Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney

General, toll free, at (888) 672-6787.

Sincerely.
Rustam Abedinzadeh

Assistant Attorney General
Open Records Division

RA/dls

Ref:

Enc.

ID# 566456
Submitted documents

Requestor
(w/o enclosures)

Mr. J. Ross Mitchell
Tritico Rainey, P.L.L.C.
1212 Durham Drive
Houston, Texas 77007
(w/o enclosures)

Ms. Elaine F. Edwards

Deats. Durst & Owen, P.L..L.C.
1204 San Antonio Street, Suite 203
Austin, Texas 78701

(w/o enclosures)




