ATTORNEY GENERAL OF TEXAS

June 18, 2015

Ms. Sarah Parker

Associate General Counsel

Texas Department of Transportation
125 East 11th Street

Austin, Texas 78701-2483

OR2015-12115

Dear Ms. Parker:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”™), chapter 552 of the Government Code. Your request was
assigned ID# 569250.

The Texas Department of Transportation (the “department™) received a request for the
proposals selected for negotiations and the department’s selection criteria and scoring matrix
for eleven specified requests for proposals.! The department states it is releasing some of the
requested information, including some information in accordance with Open Records Letter
Nos. 2014-18316 (2014), 2014-17464 (2014), and 2014-15149 (2014). See Gov't Code
§ 552.301(a); Open Records Decision No. 673 at 6-7 (2001) (discussing criteria for first type
of previous determination). Although the department takes no position as to whether the
submitted information is excepted under the Act, it states release of the submitted
information may implicate the proprietary interests of third parties. Accordingly, the
department states, and provides documentation showing, it notified the third parties of the
request for information and of their right to submit arguments to this office as to why the

'We note the department sought and received clarification of the information requested.
See Gov't Code § 552.222 (providing if request for information is unclear. governmental body may ask
requestor to clarify request); see also City of Dallas v. Abbott. 304 S.W.3d 380, 387 (Tex. 2010) (holding that
when a governmental entity. acting in good faith, requests clarification or narrowing of an unclear or over-broad
request for public information. the ten-day period to request an attorney general ruling is measured from the
date the request is clarified or narrowed).
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submitted information should not be released.” See Gov’t Code § 552.305(d); see also
Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception in the Act in certain circumstances). We have received comments from AIA
Engineers, LTD (“AIA™): CP&Y, Inc. ("CP&Y™): Kleinfelder. Inc. (“Kleinfelder™): Rio
Engineering. Inc. (“Rio™): and Structural Engineering Associates. Inc. (“SEA™). We have
considered the submitted arguments and reviewed the submitted information.

The department states some of the submitted proposals are not responsive to the instant
request for information because they were not selected for negotiations. This ruling does not
address the public availability of non-responsive information, and the department is not
required to release non-responsive information in response to this request.

An interested third party is allowed ten business days after the date of its receipt of the
governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to why
information relating to that party should be withheld from public disclosure. See Gov't Code
§ 552.305(d)(2)(B). As of the date of this letter, we have not received comments from any
of the remaining third parties explaining why the responsive information should not be
released. Therefore, we have no basis to conclude any of the remaining third parties has a
protected proprietary interest in the responsive information. See id. § 552.110;
Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or
financial information. party must show by specific factual evidence, not conclusory or
generalized allegations, release of requested information would cause that party substantial
competitive harm), 552 at 5 (1990) (party must establish prima facie case information is
trade secret). 542 at 3. Accordingly. the department may not withhold the responsive
information on the basis of any proprietary interest the remaining third parties may have in
the information.

AIA., CP&Y. Kleintelder. Rio, and SEA claim their information is excepted from disclosure
under section 552.110 of the Government Code. Section 552.110 protects (1) trade secrets
and (2) commercial or financial information the disclosure of which would cause substantial
competitive harm to the person from whom the information was obtained. See Gov't Code
§ 552.110(a)-(b). Section 552.110(a) protects trade secrets obtained from a person and

“The department notified the following third parties: AIA Engineers, LTD; Brown & Gay Engineers:
Kimley-Horn and Associates: Parsons Brickerhoff, Inc.; Burns & McDonnell Engineering Company; CP&Y,
Inc.: Fugro Consultants, Inc.; Kleinfelder, Inc.; Professional Service Industries, Inc.: Terracon Consultants. Inc.;
CDM Smith, Inc.: Jacobs Engineering Group: Civil Associates, Inc.: Aguirre & Fields, LP: AMD Engineers.
LLC; CH2M Hill, Inc.: CP&Y, Inc.; Excelsis, Inc.; HDR Engineering, Inc.; Structural Engineering Associates,
Inc.; TransSystems Corporation Consultants; URS Corporation; AECOM Technical Services, Inc.; H&H
Resources, Inc.; Klotz Associates. Inc.: LIA Engineering, Inc.: Omega Engineers, Inc.; Vickrey & Associates,
Inc.: Bridgefarmer & Associates: CivilCorp, LLC: HW Lochner, Inc.; Barnhart Constructors, Inc. d/b/a
Barnhart Engineering; Chad Wright Engineering, LLC; Clear Span Engineering, Inc.; Linwood E. Howell, Jr.
d/b/a XR Structural; LMB Engineering, Inc.; Michael Baker. Jr_, Inc.: MIB Engineering; Rio Engineering, Inc.;
Scientech Engineers; SEK Engineering: Reynolds, Smith &Hills, Inc.
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privileged or confidential by statute or judicial decision. Id. § 552.110(a). The Texas
Supreme Court has adopted the definition of trade secret from section 757 of the Restatement
of Torts, which holds a trade secret to be:

any formula. pattern, device or compilation of information which is used in
one’s business. and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not
simply information as to single or ephemeral events in the conduct of the
business . ... A trade secret is a process or device for continuous use in the
operation of the business. ... Itmay . .. relate to the sale of goods or to other
operations in the business. such as a code for determining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 emt. b (1939): see also Hyde Corp. v. Huffines, 314
S.W.2d 776 (Tex. 1958). In determining whether particular information constitutes a trade
secret, this office considers the Restatement’s definition of trade secret as well as the
Restatement’s list of six trade secret factors.” RESTATEMENT OF TORTS § 757 ecmt. b. This
office must accept a claim information subject to the Act is excepted as a trade secret if a
prima facie case for the exception is made and no argument is submitted that rebuts the claim
as a matter of law. See ORD 552 at 5. However, we cannot conclude section 552.110(a) is
applicable unless it has been shown the information meets the definition of a trade secret and
the necessary factors have been demonstrated to establish a trade secret claim. Open Records
Decision No. 402 (1983). We note pricing information pertaining to a particular contract is
generally not a trade secret because it is “simply information as to single or ephemeral events
in the conduct of the business.” rather than “a process or device for continuous use in the
operation of the business.” RESTATEMENT OF TORTS § 757 cmt. b; see also Huffines. 314
S.W.2d at 776: Open Records Decision Nos. 255 (1980), 232 (1979), 217 (1978).

‘The Restatement of Torts lists the following six factors as indicia of whether information constitutes
a trade secret:

(1) the extent to which the information is known outside of [the company];

(2) the extent to which it is known by employees and other involved in [the company's]

business:

(3) the extent of measures taken by [the company] to guard the secrecy of the information;

(4) the value of the information to [the company] and [its] competitors;

(5) the amount of effort or money expended by [the company] in developing the information;

(6) the ease or difficulty with which the information could be properly acquired or duplicated

by others.
RESTATEMENT OF TORTS § 757 cmt. b: see also Open Records Decision Nos. 319 at 2 (1982). 306 at 2
(1982), 255 at 2 (1980).
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Section 552.110(b) protects “[c]Jommercial or financial information for which it is
demonstrated based on specific factual evidence disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov't Code
§ 552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations. substantial competitive injury would likely result
from release of the information at issue. /d.: see also ORD 661 at 5.

AlA. CP&Y. Kleinfelder, Rio. and SEA contend their information constitutes trade secrets.
Upon review, we find AIA, CP&Y. Kleinfelder. Rio, and SEA have failed to establish a
prima facie case any of their information meets the definition of a trade secret, nor have they
demonstrated the necessary factors to establish a trade secret claim for their information.
See ORD 402. Therefore, none of their information may be withheld under
section 552.110(a).

AlA, CP&Y. Kleinfelder. Rio. and SEA further argue their information consists of
commercial information, the release of which would cause their companies substantial
competitive harm under section 552.110(b) of the Government Code. Upon review, we find
AlA, CP&Y, Kleinfelder, Rio, and SEA have not made the specific factual or evidentiary
showing required by section 552.110(b) that release of any of their information would cause
their companies substantial competitive harm. See ORD 661. Therefore, none of their
information may be withheld under section 552.110(b). Asno other exceptions to disclosure
are raised for the remaining responsive information. the department must release it.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us: therefore. this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities. please visit our website at http://www.tlexasattorneygeneral.gov/open/
orl_ruling_info.shtml. or call the Office of the Attorney General’s Open Government
Hotline. toll free. at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General. toll free. at (888) 672-6787.

Sincerely.

L st

David L. Wheelus
Assistant Attorney General
Open Records Division

DLW/bhf



Ms. Sarah Parker - Page 5

Ref:

Enc.

ID# 569250
Submitted documents

Requestor
(w/o enclosures)

Mr. Kishore Juluru
AlA Engineers, LTD
15310 Park Row
Houston. Texas 77084
(w/o enclosures)

Mr. Federico Mendoza
Brown & Gay Engineers
10777 Westheimer, Suite 400
Houston, Texas 77042

(w/o enclosures)

Mr. P. Manu Isaac
Kimley-Horn and Associates
Suite 500

12012 Wickchester Lane
Houston, Texas 77079

(w/o enclosures)

Mr. Gabriel Y. Johnson
Parsons Brickerhoff. Inc.
Suite 200

16200 Park Row
Houston. Texas 77084
(w/o enclosures)

Mr. Justin A. Word

CP&Y. Inc.

13809 Research Blvd.. Suite 300
Austin, Texas 78750

(w/o enclosures)

Mr. Michael Roland
Alliance Geotechnical Group
3228 Halifax Street

Dallas, Texas 75247

(w/o enclosures)

Mr. Theodore A. Janish

Alpha Testing

2209 Wisconsin Street, Suite 100
Dallas, Texas 75229

(w/o enclosures)

Ms. Rachel Lunceford

Burns & McDonnell Engineering
Suite 300

901 Mopac Expressway, Plz |
Austin, Texas 78746

(w/o enclosures)

Mr. Stephen W. Hall
Apex Geoscience
2120 Brandon Drive
Tyler, Texas 75703
(w/o enclosures)

Mr. Mark G. Thomas
D&S Engineering

3980 Sandshell Drive
Fort Worth, Texas 76137
(w/o enclosures)

Mr. David P. Lutz
Fugro Consultants, Inc.
2880 Virgo Lane
Dallas, Texas 75229
(w/o enclosures)

Mr. Fadi Faraj

Hvj Associates

Suite 250

8701 John Carpenter Freeway
Dallas, Texas 75247

(w/o enclosures)
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Mr. Sri Dinakaran

Kleinfelder, Inc.

7805 Mesquite Bend, Suite 100
Irving, Texas 75063

(w/o enclosures)

Mr. Hosam Salman

Parsons Brickerhodd

Suite 1600

2777 North Stemmons Freeway
Dallas, Texas 75207

(w/o enclosures)

Mr. Doyle L. Smith
Professional Service Industries
4087 Shilling Way

Dallas. Texas 75237

(w/o enclosures)

Mr. Mark D. Gray

Rone Engineering Services
8908 Ambassador Row
Dallas. Texas 75247

(w/o enclosures)

Mr. Chulabaya B. Ellepola
Terra Testing

10555Newkirk Street. Suite 530
Dallas, Texas 75220

(w/o enclosures)

Mr. Tim Abrams

Terracon Consultants, Inc.

8901 Carpenter Freeway, Suite 100
Dallas, Texas 75247

(w/o enclosures)

Mr. Fouad Hammoud
Tolunay-Wong Engineers

Suite 100

10710 South Sam Houston Pkwy
Houston, Texas 77031

(w/o enclosures)

Mr. Ram Sundar Maddall

CDM Smith, Inc.

12357-A Riata Trace Pkwy, #210
Austin, Texas 78727

(w/o enclosures)

Mr. Jeremy James Wyndham
Jacobs Engineering Group
911 Central Parkway North
San Antonio, Texas 78232
(w/o enclosures)

Mr. J. Michael Health
Alliance Transportation Group
Building M1. Suite 150

11500 Metric Boulevard
Austin, Texas 78758

(w/o enclosures)

Mr. Carol Contreras

C&M Associates

15770 North Dallas Parkway, Suite 870
Dallas, Texas 75248

(w/o enclosures)

Mr. Mario Medina

Parsons Brinckerhodd

16285 Park Ten Place, Suite 400
Houston, Texas 77084

(w/o enclosures)

Mr. Naser Abussad

Civil Associates, Inc.

9330 LBJ Freeway. Suite 1150
Dallas, Texas 75243

(w/o enclosures)

Mr. Mark Ingram

Cobb Fendley

Suite 1100

13430 Northwest Freeway
Houston, Texas 77040
(w/o enclosures)
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Mr. Kevin Hoppers
Kimley-Horn & Associates
12750 Merit Drive, Suite 1000
Dallas. Texas 75251

(w/o enclosures)

Mr. Mark Gribble

Aguirre & Fields, LP

Suite 210

221 West Exchange Avenue
Fort Worth. Texas 76164
(w/o enclosures)

Mr. Sandeep Patil

AIA Engineers

6605 LBJ Freeway. Suite 150
Dallas. Texas 75240

(w/o enclosures)

Ms. Lori J. Davidson
AMD Engineers. LLC
411 Commerce Street
Childress. Texas 79201
(w/o enclosures)

Mr. Glen Howard McCabe
CH2M Hill, Inc.

Suite 300

11200 Richmond Avenue
Houston. Texas 77082
(w/o enclosures)

Mr. Brian Jones

CP&Y. Inc.

11757 Katy Freeway, Suite 1540
Houston. Texas 77079

(w/o enclosures)

Mr. Mark T. Stephens
Excelsis, Inc.

2825 Wilcrest Drive. Suite 100
Houston. Texas 77042

(w/o enclosures)

Mr. Mark Borenstein

HDR Engineering, Inc.

4401 Westgate Boulevard., Suite 400
Austin, Texas 78745

(w/o enclosures)

Mr. Scott L. Wallace

Jacobs Engineering Group
2705 Bee Cave Road, Suite 300
Austin, Texas 78746

(w/o enclosures)

Mr. Brian C. Boecker
Kimley-Horn & Associates

Suite 300

10814 Jollyville Road Avallon IV
Austin, Texas 78759

(w/o enclosures)

Mr. Johnnie Chin Wan Ching
Structural Engineering Associates, Inc.
3838 NW Loop 410

San Antonio. Texas 78229

(w/o enclosures)

Mr. Michael Brown

TransSystems Corporation Consultants
500 West 7" Street, Suite 100

Fort Worth, Texas 76102

(w/o enclosures)

Mr. Sean K. Young

URS Corporation

Suite 6000

1950 North Stemmons Freeway
Dallas, Texas 75207

(w/o enclosures)

Mr. Ross M. Gordon

AECOM Technical Services, Inc.
5444 Westheimer Road, Suite200
Houston, Texas 77056

(w/o enclosures)
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Mr. Eric Friedrich

H&H Resources, Inc.
15840 FM 529, Suite 211
Houston. Texas 77095
(w/o enclosures)

Mr. Delvin L. Dennis

Klotz Associates. Inc.

1160 Dairy Ashford. Suite 500
Houston, Texas 77079

(w/o enclosures)

Mr. David Zuhlke

LIA Engineering. Inc.

2929 Briarpark Dr.. Suite 600
Houston, Texas 77042

(w/o enclosures)

Mr. Santiago Castaneda

Omega Engineers. Inc.

16360 Park Ten Place, Suite 325
Houston, Texas 77084

(w/o enclosures)

Mr. Gabriel Y. Johnson
Parsons Brinckerhoff
Suite 400

16285 Park Ten Place
Fort Worth, Texas 76164
(w/o enclosures)

Mr. Kenneth E. Rogers
Vickrey & Associates. Inc.
12940 Country Parkway
San Antonio. Texas 78216
(w/o enclosures)

Mr. Mark Schluter

Aguirre & Fields

Suite 210

221 West Exchange Avenue
Fort Worth. Texas 76102
(w/o enclosures)

Mr. David W. Head

Atkins North America

404 Executive Center Blvd, 2™ Floor
El Paso. Texas79902

(w/o enclosures)

Mr. Chris W. Behnke
Bridgefarmer & Associates
12801 North Central Express
Dallas. Texas 75248

(w/o enclosures)

Mr. Steve James

Brown & Gay Engineers
Suite 1800

500 West 7" Street

Fort Worth. Texas 76102
(w/o enclosures)

Mr. Ben L. Galvan
CivilCorp, LLC

116 East Main Street
Round Rock, Texas 78664
(w/o enclosures)

Mr. James Kelley

HDR Engineering

17111 Preston Road. Suite 200
Dallas, Texas 75214

(w/o enclosures)

Mr. Timothy J. Weight

HW Lochner, Inc.

Suite 1050

1201 NorthCentral Expressway
Dallas. Texas75214

(w/o enclosures)

Mr. Mathew Holboke

Kellogg Brown & Root Services
5310 Harvest Hill Road, 299
Dallas, Texas 75230

(w/o enclosures)
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Mr. Mike Dillow

Lamb Star Engineering
Suite 1000

5700 West Plano Parkway
Dallas, Texas 75248

(w/o enclosures)

Mr. Kirk E. Fauri

Reynold, Smith and Hills
Suite 200

15660 North Dallas Parkway
Dallas, Texas 75248

(w/o enclosures)

Mr. Sandeep Patil
AIA Enginners

15310 Park Row
Houston. Texas 77084
(w/o enclosures)

Ms. Lori J. Davison
AMB Engineering

411 Commerce Street
Childress. Texas 79201
(w/o enclosures)

Mr. Christopher R. Barnhart
Barnhart Constructors, Inc.
d/b/a Barnhart Engineering
3710 Watonga Boulevard
Houston, Texas 77092

(w/o enclosures)

Mr. Stephen M. Bontempo
Bontempo Structural Engineering
2200 Dickson Drive #201

Austin, Texas 78704

(w/o enclosures)

Mr. Chad Wright

Chad Wright Engineering, LL.C
305 South Broadway. Suite 403
Tyler, Texas 75702

(w/o enclosures)

Mr. Michael B. Rasbury
Clear Span Engineering, Inc.
26822 Longleaf Valley Drive
Katy, Texas 77494

(w/o enclosures)

Mr. Lawrence E. Lay

HW Lockner

5767 Eagles Nest Boulevard
Tyler, Texas 75703

(w/o enclosures)

Mr. Peter Harrison

HDR Engineering

810 Hesters Crossing, Suite 120
Round Rock, Texas 78681

(w/o enclosures)

Mr. James P. West

Jim West Engineering

Suite 4

4541 Everhart Road

Corpus Christi, Texas 78411
(w/o enclosures)

Mr. Larry Lee Caldwell

Klotz Associates

Building V. Suite 220

901 South Mopac Expressway
Austin. Texas 78746

(w/o enclosures)

Mr. Linwood E. Howell. Jr

d/b/a XR Structural

6448 Highway 290E, Suite A107
Austin, Texas 78723

(w/o enclosures)

Mr. Basilio D. Lakas
LMB Engineering, Inc.
Suite 560

11999 Katy Freeway
Houston, Texas 77079
(w/0 enclosures)
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Mr. Patrick Charles Matusek
Maverick Engineering

318 East Morris

Yoakum. Texas 77995

(w/o enclosures)

Mr. Juan Contreras 1l
Michael Baker. Jr.. Inc.
Suite 600

2221 East Lamar Boulevard
Arlington, Texas 76006
(w/o enclosures)

Mr. Mark J. Baldazo

MIJB Engineering

54 Wyndehaven Lakes Dr.
Katy, Texas 77494

(w/o enclosures)

Mr. Joseph S. Starkey
Rio Engineering. Inc.
5206 Wind River Rd.
Austin, Texas 78759
(w/o enclosures)

Mr. Harinder Singh
Scientech Engineers

701 Shepherd, Suite 200
Houston. Texas 77007
(w/o enclosures)

Mr. Sam Khazzoum

SEK Engineering

701 Shepherd. Suite 200A
Houston. Texas 77007
(w/o enclosures)

Mr. Kirk E. Fauri

Reynolds. Smith &Hills, Inc.
Suite 220

15660 North Dallas Parkway
Dallas. Texas 75248

(w/o enclosures)

Mr. Andrew A. Rodriguez

Rodriguez Engineering Bridge Inspectors

8137 Osborne Drive
Austin. Texas 78729
(w/o enclosures)

Mr. WesleyWeir
TranSystems Corporation
Suite 1100

500 West 7" Street

Fort Worth. Texas 76102
(w/o enclosures)

Mr. Bill Tankersley

Yvonne Newman Engineering
601 Shelley Drive, Suite 203
Tyler, Texas 75701

(w/o enclosures)



