KEN PAXTON

ATTORNEY GENERAL OF TEXAS

June 30, 2015

Ms. Patricia Guidry

Director of Risk Management
Aldine Independent School District
14910 Aldine-Westfield Road
Houston, Texas 77032-3099

OR2015-13033
Dear Ms. Guidry:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 569435.

The Aldine Independent School District (the “district™) received a request for all information
pertaining to a specified case and employment information related to any officers involved
in the investigation. You indicate the district has no information responsive to a portion of
the request.' You claim the submitted information is excepted from disclosure under
sections 552.101, 552.108, 552.117, 552.119, 552.130, and 552.152 of the Government
Code.” We have considered the exceptions you claim and reviewed the submitted
information.

'"The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).

“Although you claim section 552.1175 of the Government Code for portions of the submitted
information, section 552.117 is the proper exception to raise cor information the district holds in an employment
capacity. Further, although you do not cite to section 552.130 of the Government Code in your brief, we
understand you to raise this exception based on the substance of your argument.
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Initially, we note the submitted information contains a peace officer’s Texas Commission on
Law Enforcement (“commission™) identification number.” In Open Records Decision
No. 581 (1990), this office determined certain computer information. such as source codes.
documentation information, and other computer programming. that has no significance other
than its use as a tool for the maintenance. manipulation, or protection of public property is
not the kind of information made public under section 552.021 of the Government Code.
ORD 581 at 5. We understand an officer’s commission identification number is a unique
computer-generated number assigned to peace officers for identification in the
commissioner’s electronic database. and may be used as an access device number on the
commission’s website. Accordingly, we find the officer’s commission identification number
in the submitted information does not constitute public information under section 552.002
of the Government Code. Therefore, the commission identification number is not subject
to the Act and the district is not required to release it to the requestor.

Next. we note the district has redacted portions of the responsive information. We
understand you have redacted student-identifying information from the submitted documents
pursuant to the Family Educational Rights and Privacy Act (“FERPA™), section 1232g of
title 20 of the United States Code.* We understand the district has redacted certain
information under subsection 552.117(a)(2) of the Government Code pursuant to Open
Records Decision No. 670 (2001).° The district has redacted motor vehicle record
information pursuant to section 552.130(c) of the Government Code.® However, you have
also redacted dates of birth, work telephone numbers. and the time periods an officer lived
at specified locations from the submitted documents. You do not assert, nor does our review
of the records indicate, you have been authorized to withhold this information without
seeking a ruling from this office. See Gov't Code § 552.301(a): Open Records Decision

*The Texas Commission on Law Enforcement Officer Standards and Education was renamed the Texas
Commission on Law Enforcement by the 83rd Legislature. See Act of May 6, 2013, 83rd Leg.. R.S., ch. 93,
§ 1.01, 2013 Tex. Gen. Laws 174, 174.

“The United States Department of Education Family Policy Compliance Office (the “DOE™) has
informed this office FERPA does not permit state and local educational authorities to disclose to this office,
without parental or student consent, unredacted, personally identifiable information contained in education
records for the purpose of our review in the open records ruling process under the Act. The DOE has
determined FERPA determinations must be made by the educational authority in possession of the education
records. A copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.

‘A governmental body may withhold a peace officer’s home address and telephone number, personal
cellular telephone and pager numbers, social security number, and family member information under
section 552.117(a)(2) without requesting a decision from this office. See ORD 670.

“Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general. See
Gov't Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor in
accordance with section 552.130(e). See id. § 552.130(d). (e).
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No. 673 (2001). Therefore, information must be submitted in a manner that enables this
office to determine whether the information comes within the scope of an exception to
disclosure. In this instance, we can discern the nature of the redacted information: thus,
being deprived of'this information does not inhibit our ability to make a ruling. In the future,
however, the district should refrain from redacting any information it is not authorized to
withhold in seeking an open records ruling. Failure to do so may result in the presumption
the redacted information is public. See Gov’'t Code § 552.302.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory. or by judicial decision.™
Gov’'t Code § 552.101. This section encompasses information protected by other statutes.
Section 261.201 of the Family Code provides. in part, as follows:

(a) [T]he following information is confidential, is not subject to public
release under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). Report number 140673 relates to an investigation of alleged or
suspected child abuse or neglect conducted by the district’s police department (the
“department”). See id. §§ 101.003(a) (defining “child™ for purposes of this section as person
under 18 years of age who is not and has not been married or who has not had the disabilities
of minority removed for general purposes), 261.001 (defining “abuse™ and “neglect™ for
purposes of chapter 261 of the Family Code). We note the district is not an agency
authorized to conduct an investigation under chapter 261 of the Family Code. See id.
§ 261.103 (listing agencies that may conduct child abuse investigations). However, we note
the department is such an agency. Accordingly, we find the information related to report
number 140673 is subject to chapter 261 of the Family Code. You do not indicate the
department has adopted a rule that governs the release of this type of information. Therefore,
we assume no such regulation exists. Given that assumption, we conclude the district must
withhold the information related to report number 140673, which you have labeled
Exhibits 10, 14, and 15, under section 552.101 of the Government Code in conjunction with
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section 261.201 of the Family Code.” See Open Records Decision No. 440 at 2 (1986)
(predecessor statute).

Section 552.101 of the Government Code also encompasses information protected by
chapter 411 of the Government Code, which makes confidential criminal history record
information ("CHRI™) generated by the National Crime Information Center or by the Texas
Crime Information Center. See id. § 411.083(a). Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI that states obtain from the federal government or
other states. Open Records Decision No. 565 (1990). The federal regulations allow each
state to follow its individual laws with respect to the CHRI it generates. See id.
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety (“DPS™) maintains, except that DPS may disseminate this information as
provided in chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. /d. § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or
any other criminal justice agency must be withheld under section 552.101 in conjunction
with chapter 411, subchapter F of the Government Code. Upon review. we find some of the
submitted information, which we have marked, consists of CHRI that is confidential under
section 411.083. Thus, the district must withhold the marked information under
section 552.101 in conjunction with section 411.083 of the Government Code. However, we
find you have not demonstrated how any portion of the remaining information consists of
CHRI for purposes of chapter 411 of the Government Code, and the district may not
withhold any of the remaining information under section 552.101 of the Government Code
on that basis.

Section 552.101 of the Government Code also encompasses information protected by
section 560.003 of the Government Code, which provides, “[a] biometric identifier in the
possession of a governmental body is exempt from disclosure under [the Act].” Gov't Code
§ 560.003; see id. § 560.001(1) (“biometric identifier” means retina or iris scan, fingerprint,
voiceprint, or record of hand or face geometry). There is no indication the requestor has a
right of access to the submitted fingerprints under section 560.002. See id. § 560.002(1)(A)
(governmental body may not sell, lease, or otherwise disclose individual’'s biometric
identifier to another person unless the individual consents to disclosure). Accordingly. the
department must withhold the submitted fingerprints, which we have marked, under
section 552.101 of the Government Code in conjunction with section 560.003 of the
Government Code.

"As our ruling is dispositive for this information, we need not address your remaining arguments
against its disclosure.
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Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. /Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668. 685 (Tex. 1976). To demonstrate the applicability of common-law privacy.
both prongs of this test must be satisfied. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. This office has found personal financial information not relating to
a financial transaction between an individual and a governmental body is excepted from
required public disclosure under common-law privacy. See Open Records Decision Nos. 545
(1990) (deferred compensation information, participation in voluntary investment program,
election of optional insurance coverage, mortgage payments, assets, bills, and credit
history), 523 (1989) (common-law privacy protects credit reports, financial statements, and
other personal financial information). Upon review, we find some of the submitted
information satisfies the standard articulated by the Texas Supreme Court in Industrial
Foundation. Therefore, the district must withhold this information. which we have marked.
under section 552.101 of the Government Code in conjunction with common-law privacy.
However, we find you have not demonstrated how any of the remaining information at issue
is highly intimate or embarrassing and not of legitimate public concern. Thus, the district
may not withhold any portion of the remaining information under section 552.101 in
conjunction with common-law privacy.

We also understand you to claim the remaining information is excepted from required
disclosure under section 552.101 of the Government Code in conjunction with the
common-law physical safety exception. For many years, this office determined
section 552.101, in conjunction with the common-law right to privacy, protected information
from disclosure when “special circumstances™ exist in which the disclosure of information
would place an individual in imminent danger of physical harm. See, e.g.. Open Records
Decision Nos. 169 (1977) (special circumstances required to protect information must be
more than mere desire for privacy or generalized fear of harassment or retribution), 123
(1976) (information protected by common-law right of privacy if disclosure presents tangible
physical danger). However, the Texas Supreme Court has held freedom from physical harm
does not fall under the common-law right to privacy. Tex. Dep 't of Pub. Safety v. Cox Tex.
Newspapers, L.P. & Hearst Newspapers, L.L.C., 343 S.W.3d 112 (Tex. 2011) (holding
“freedom from physical harm is an independent interest protected under law. untethered to
the right of privacy™). Instead, in Cox, the court recognized, for the first time, a separate
common-law physical safety exception to required disclosure that exists independent of the
common-law right to privacy. /d. at 118. Pursuant to this common-law physical safety
exception, “information may be withheld [from public release] if disclosure would create a
substantial threat of physical harm.” /d. In applying this new standard, the court noted
“deference must be afforded™ law enforcement experts regarding the probability of harm, but
further cautioned, “vague assertions of risk will not carry the day.™ Id. at 119. The district
argues “[t]here is an imminent threat of physical danger to [a named department officer] due
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to his work with™ criminal elements and with law enforcement entities. Upon review, we
conclude you have made only vague assertions of risk of harm that could result from the
disclosure of any of the remaining information. Accordingly. the district may not withhold
any of the remaining information under section 552.101 of the Government Code in
conjunction with the common-law physical safety exception.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file. the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. 7ex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Accordingly. the district must
withhold the employee dates of birth we have marked under section 552.102(a) of the
Government Code.

Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Gov't Code § 552.108(b)(1): see also
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977)). A governmental body claiming section 552.108(b)(1) must reasonably explain
how and why the release of the requested information would interfere with law enforcement.
See Gov't Code §§ 552.108(b)(1)..301(e)(1)(A): see also Ex parte Pruitt, 551 S.W.2d 706.
Section 552.108(b)(1) is intended to protect “information which, if released, would permit
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize
officer safety, and generally undermine police efforts to effectuate the laws of this State.”
See City of Fort Worth v. Cornyn, 86 S.W.3d 320 at 327 (Tex. App.—Austin 2002, no pet.).
This office has concluded section 552.108(b)(1) excepts from public disclosure information
relating to the security or operation of a law enforcement agency. See, ¢.g.. Open Records
Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with
law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to
protect investigative techniques and procedures used in law enforcement). 143 (1976)
(disclosure of specific operations or specialized equipment directly related to investigation
or detection of crime may be excepted). Section 552.108(b)(1) is not applicable, however,
to generally known policies and procedures. See, e.g.. ORDs 531 at 2-3 (Penal Code
provisions, common law rules, and constitutional limitations on use of force not
protected), 252 at 3 (governmental body failed to indicate why investigative procedures and
techniques requested were any different from those commonly known).

You state some of the remaining information consists of “prior work history, references and
recommendations,” and other items related to a department officer. You argue release of this
information could “lead to imminent danger to [the department officer’s] personal safety.”
Upon review of the information at issue, we find you have not demonstrated how its release
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would interfere with law enforcement or crime prevention. Accordingly, the district may not
withhold any of the remaining information under section 552.108(b)(1).

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address. home telephone number. emergency contact information, and social security number
of a peace officer, as well as information that reveals whether the peace officer has family
members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code. See Gov't Code § 552.117(a)(2).
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Procedure. We note a post office box number is not a “home address™ for purposes
of section 552.117(a). See Open Records Decision No. 622 at 4 (1994) (legislative history
makes clear that purpose of Gov't Code § 552.117 is to protect public employees from being
harassed at home). Accordingly, the district must withhold the information you marked, and
the additional information we have marked, under section 552.117(a)(2) of the Government
Code.

You assert one of the submitted photographs should be withheld under section 552.119 of
the Government Code. Section 552.119 provides as follows:

(a) A photograph that depicts a peace officer as defined by Article 2.12, Code
of Criminal Procedure, or a security officer commissioned under
Section 51.212, Education Code, the release of which would endanger the life
or physical safety of the officer, is excepted from [required public disclosure]
unless:

(1) the officer is under indictment or charged with an offense by
information:

(2) the officer is a party in a fire or police civil service hearing or a
case in arbitration; or

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) A photograph exempt from disclosure under Subsection (a) may be made
public only if the peace officer or security officer gives written consent to the
disclosure.

Gov’t Code § 552.119. Under section 552.119, a governmental body must demonstrate, if
the documents do not demonstrate on their face. release of the photograph would endanger
the life or physical safety of a peace officer. Upon review. we find you have failed to
demonstrate release of the photograph would endanger an officer’s life or physical safety.
Accordingly. the submitted photograph may not be withheld under section 552.119 of the
Government Code.
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Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov't Code § 552.130. Accordingly, the district must
withhold the motor vehicle record information you have marked, and the additional
information we have marked. under section 552.130 of the Government Code.

We note the remaining information contains an e-mail address that is subject to
section 552.137 of the Government Code.* Section 552.137 excepts from disclosure “an
e-mail address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body™ unless the member of the public consents to its
release or the e-mail address is of a type specifically excluded by subsection (¢). See id.
§ 552.137(a)-(c). The e-mail address at issue is not excluded by subsection (¢). Therefore,
the district must withhold the personal e-mail address we have marked under section 552.137
of the Government Code, unless the owner affirmatively consents to its public disclosure.

You also seek to withhold the remaining information under section 552.152 of the
Government Code. Section 552.152 provides,

Information in the custody of a governmental body that relates to an
employee or officer of the governmental body is excepted from [required
public disclosure] if. under the specific circumstances pertaining to the
employee or officer, disclosure of the information would subject the
employee or officer to a substantial threat of physical harm.

Gov't Code § 552.152. Upon review, we find you have not demonstrated the release of any
of the remaining information would subject an employee of the district to a substantial threat
of physical harm. Thus, the district may not withhold any of the remaining information
under section 552.152 of the Government Code.

In summary, the district must withhold (1) Exhibits 10, 14, and 15 under section 552.101 of
the Government Code in conjunction with section 261.201 of the Family Code: (2) the CHRI
we marked under section 552.101 of the Government Code in conjunction with
section 411.083 of the Government Code; (3) the marked fingerprints under section 552.101
of the Government Code in conjunction with section 560.003 of the Government
Code: (4) the information we marked under section 552.101 of the Government Code in
conjunction with common-law privacy; (5) the employee dates of birth we marked under
section 552.102(a) of the Government Code: (6) the information you marked, and the
additional information we marked, under section 552.117(a)(2) of the Government

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987). 470 (1987).
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Code: (7) the motor vehicle record information you marked. and the additional information
we marked. under section 552.130 of the Government Code; and (8) the personal e-mail
address we marked under section 552.137 of the Government Code, unless the owner
affirmatively consents to its public disclosure. The district must release the remaining
responsive information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free. at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely.

Claire V. Morris Sloan
Assistant Attorney General
Open Records Division
CVMS/som

Ref: ID# 569435

Enc. Submitted documents

c: Requestor
(w/o enclosures)



