KEN PAXTON

ATTORNEY GENERAL OF TEXAS

July 1, 2015

Mr. Steven Blanco

Blanco, Ordofiez, Mata & Wallace, P.C.
5715 Cromo Drive

El Paso, Texas 79912

OR2015-13120
Dear Mr. Blanco:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 569332.

The Socorro Independent School District (the “district™), which you represent, received a
request for (1) information regarding certain types of allegations or complaints against
specified district employees investigated by the district’s human resources department during
a particular period of time: (2) specified types of information from the personnel files of any
employees subject to the requested investigations; and (3) complaints against a named
district employee during a specified time period. to include any disciplinary documents.'
You state the district has no information responsive to the request for complaints against the
named employee.” You claim some of the submitted information is excepted from disclosure
under sections 552.101, 552.102. 552.107, 552.117, 552.136, and 552.137 of the

'"You state the district sought and received clarification of the request for information. See¢ Gov't Code
§ 552.222(b) (stating that if information requested is unclear to governmental body or if large amount of
information has been requested. governmental body may ask requestor to clarify or narrow request, but may
not inquire into purpose for which information will be used).

“The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S. W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986). 362 at 2 (1983).
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Government Code. We have considered the exceptions you claim and reviewed the
submitted information.’

Initially, we note the submitted information contains a peace officer’s Texas Commission on
Law Enforcement (“TCOLE”) identification number.® Section 552.002(a) of the
Government Code defines “public information™ as information that is written, produced,
collected, assembled, or maintained under a law or ordinance or in connection with the
transaction of official business:

(1) by a governmental body:

(2) for a governmental body and the governmental body:
(A) owns the information:
(B) has a right of access to the information: or

(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining the
information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

Gov't Code § 552.002. In Open Records Decision No. 581 (1990), this office determined
certain computer information. such as source codes. documentation information, and other
computer programming. that has no significance other than its use as a tool for the
maintenance, manipulation, or protection of public property is not the kind of information
made public under section 552.021 of the Government Code. We understand the officer’s
TCOLE identification number is a unique computer-generated number assigned to a peace
officer for identification in the commissioner’s electronic database. and may be used as an
access device number on the TCOLE website. Thus, we find the officer’s TCOLE number

‘We note that if the information responsive to a request for information under the Act is voluminous,
section 552.301(e)(1)(D) allows a governmental body to submit in its request for a ruling a representative
sample of the information requested, rather than the specific information requested in its entirety. See Gov't
Code § 552.301(e)(1)D). We also note the district has raised no exception to disclosure of much of the
submitted information. If a governmental body concludes no exceptions apply to the requested information,
it must release the information as soon as possible. Open Records Decision No. 664 (2000).

*The Texas Commission on Law Enforcement Officer Standards and Education was renamed the Texas
Commission on Law Enforcement by the 83rd Legislature. See Act of May 6, 2013, 83rd Leg.. R.S., ch. 93,
§ 1.01, 2013 Tex. Gen. Laws 174, 174.
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does not constitute public information under section 552.002 of the Government Code.
Therefore, the officer’s TCOLE number is not subject to the Act and need not be released
to the requestor.

We next note you have submitted over thirteen hundred pages of information that are not
responsive to the instant request because the information pertains to investigations conducted
outside the time period specified in the request.” This ruling does not address the public
availability of non-responsive information and the district need not release non-responsive
information in response to the request.

Next, we note the United States Department of Education Family Policy Compliance Office
has informed this office the Family Educational Rights and Privacy Act (“FERPA™),
section 1232¢g of title 20 of the United States Code. does not permit state and local
educational authorities to disclose to this office, without parental or an adult student’s
consent, unredacted, personally identifiable information contained in education records for
the purpose of our review in the open records ruling process under the Act.” Consequently,
state and local educational authorities that receive a request for education records from a
member of the public under the Act must not submit education records to this office in
unredacted form. that is. in a form in which “personally identifiable information™ is
disclosed. See 34 C.F.R. § 99.3 (defining “personally identifiable information™);
see also Open Records Decision No. 224 (1979) (student’s handwritten comments protected
under FERPA because they would make identity of student easily traceable through
handwriting, style of expression, or particular incidents related in the comments). You have
submitted unredacted education records for our review. Because our office is prohibited
from reviewing these education records to determine whether appropriate redactions under
FERPA have been made, we will not address the applicability of FERPA to any of the
submitted records. See 20 U.S.C. § 1232g(a)(1)(A). Such determinations under FERPA
must be made by the educational authority in possession of the education records. However.
we will consider your arguments against disclosure of the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law. either constitutional. statutory. or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 6103(a) of title 26 of the United
States Code, which makes tax return information confidential. See Attorney General
Opinion H-1274 (1978) (tax returns): Open Records Decision No. 600 (1992) (W-4 forms).
Section 6103(b) defines the term “return information™ as follows:

*The requestor limited the request to investigations “by the [district’s] Human Resource Director
and/or the Chief of Human Resources Officer . . . from July 1, 2008 thru February 30, 2014.”

"A copy of this letter may be found on the Office of the Attorney General's website at
http://www.oag state.tx.us/open/20060725usdoe.pdf.
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a taxpayer’s identity. the nature, source, or amount of his income, payments,
receipts, deductions, exemptions, credits, assets. liabilities, net worth, tax
liability. tax withheld, deficiencies. overassessments, or tax payments, . .. or
any other data, received by. recorded by, prepared by, furnished to, or
collected by the Secretary [of the Treasury] with respect to a return or
with respect to the determination of the existence. or possible existence of
liability . . . for any tax, penalty, interest, fine, forfeiture, or other imposition,
or offense].]

26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return information™
expansively to include any information gathered by the Internal Revenue Service regarding
a taxpayer’s liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F.
Supp. 748. 754 (M.D.N.C. 1989). aff'dinpart,993 F.2d 1111 (4th Cir. 1993). Uponreview,
we find none of the submitted information constitutes confidential tax return information
under section 6103(a). Accordingly, the district may not withhold any of the submitted
information under section 552.101 of the Government Code in conjunction with
section 6103(a) of title 26 of the United States Code.

Section 552.101 of the Government Code also encompasses the Americans with Disabilities
Act of 1990 (the “"ADA™). See 42 U.S.C. § 12101 et seq. Title I of the ADA provides that
information about the medical conditions and medical histories of applicants or employees
must be (1) collected and maintained on separate forms, (2) kept in separate medical files,
and (3) treated as a confidential medical record. Furthermore, the federal Equal Employment
Opportunity Commission (the “EEOC™) has determined that medical information for the
purposes of the ADA includes “specific information about an individual’s disability and
related functional limitations, as well as general statements that an individual has a disability
or that an ADA reasonable accommodation has been provided for a particular individual.”
See Letter from Ellen J. Vargyas. Legal Counsel, EEOC, to Barry Kearney. Associate
General Counsel, National Labor Relations Board. 3 (Oct. 1, 1997). Federal regulations
define “disability” for the purposes of the ADA as “(1) a physical or mental impairment that
substantially limits one or more of the major life activities of the individual; (2) a record of
such an impairment: or (3) being regarded as having such an impairment.” 29 C.F.R.
§ 1630.2(g). The regulations further provide that physical or mental impairment means:
(1) any physiological disorder, or condition. cosmetic disfigurement, or anatomical loss
affecting one or more of the following body systems: neurological, musculoskeletal, special
sense organs, respiratory (including speech organs), cardiovascular, reproductive, digestive,
genito-urinary, hemic and lymphatic, skin, and endocrine; or (2) any mental or psychological
disorder. such as mental retardation, organic brain syndrome, emotional or mental illness,
and specific learning disabilities. See id. § 1630.2(h). Upon review of the responsive
information, we conclude some of the information at issue. which we have marked, is
confidential under the ADA. Accordingly. the district must withhold the information we
have marked under section 552.101 of the Government Code in conjunction with the ADA.
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Section 552.101 of the Government Code also encompasses the Family and Medical Leave
Act (the “"FMLA™). See 29 U.S.C. §§ 2601 ef seq. Section 825.500 of chapter V of title 29
of the Code of Federal Regulations identifies the record-keeping requirements for employers
that are subject to the FMLA. Subsection (g) of section 825.500 states:

[r]ecords and documents relating to medical certifications. recertifications or
medical histories of employees or employees’ family members, created for
purposes of FMLA, shall be maintained as confidential medical records in
separate files/records from the usual personnel files. . . . If the [Americans
with Disabilities Act (the “ADA™). as amended, is also applicable, such
records shall be maintained in conformance with ADA confidentiality
requirements . . . , except that:

(1) Supervisors and managers may be informed regarding necessary
restrictions on the work or duties of an employee and necessary
accommodations;

(2) Firstaid and safety personnel may be informed (when appropriate)
if the employee’s physical or medical condition might require
emergency treatment; and

(3) Government officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant information upon
request.

29 C.F.R. § 825.500(g). Upon review. we find the information we have marked is
confidential under section 825.500 of title 29 of the Code of Federal Regulations. Further,
we find none of the release provisions of the FMLA apply to this information. Accordingly.
the district must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with the FMLA.’

You claim some of the remaining information is excepted from public disclosure under
section 552.101 of the Government Code in conjunction with section 402.083 of the Labor
Code. Section 402.083(a) states “[i|nformation in or derived from a claim file regarding an
employee is confidential and may not be disclosed by the [Division of Workers’
Compensation of the Texas Department of Insurance (the “division™)| except as provided by
this subtitle[.]” Labor Code § 402.083(a). In Open Records Decision No. 533 (1989), this
office construed the predecessor to section 402.083(a) to apply only to information the
governmental body obtained from the Industrial Accident Board, subsequently the Texas
Workers™ Compensation Commission. and now the division. See Open Records Decision

"As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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No. 533 at 3-6 (1989); see also Labor Code § 402.086 (transferring confidentiality conferred
by section 402.083(a) of the Labor Code to information other parties obtain from division
files). Accordingly, information in the possession of the district that was not obtained from
the division may not be withheld on the basis of section 402.083(a). Although you assert
some of the submitted information is confidential pursuant to section 402.083, you provide
no representation, and the documents do not reflect, the district received these records from
the division. Therefore, you have failed to demonstrate the applicability of section 402.083
to the information at issue. Consequently, the district may not withhold any of the
information at issue under section 552.101 of the Government Code in conjunction with
section 402.083 of the Labor Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act
("MPA”), subtitle B of title 3 of the Occupations Code, which governs release of medical
records. Section 159.002 of the MPA provides. in relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004. This office
has concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987). 370 (1983), 343 (1982). Upon review, we find some of the
remaining information, which we have marked, constitutes a record of the identity, diagnosis,
evaluation, or treatment of a patient by a physician that was created or is maintained by a
physician. Accordingly, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with the MPA.

Section 21.048 of the Education Code also is encompassed by section 552.101 of the
Government Code.  Section 21.048 addresses teacher certification examinations.
Section 21.048(c-1) provides the following:
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(c-1) The results of an examination administered under this section are
confidential and are not subject to disclosure under Chapter 552. Government
Code, unless:

(1) the disclosure is regarding notification to a parent of the
assignment of an uncertified teacher to a classroom as required by
Section 21.057; or

(2) the educator has failed the examination more than five times.

Educ. Code § 21.048(c-1). Upon review, we find some of the submitted information reflects
the results of an examination administered under section 21.048 of the Education Code. You
do not inform us subsections 21.048(c-1)(I) and (2) are applicable in this instance.
Accordingly, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with section 21.048(c-1) of the
Education Code.

Section 552.101 of the Government Code also encompasses section 21.355 of the Education
Code. which provides that “[a] document evaluating the performance of a teacher or
administrator is confidential.” /d. § 21.355(a). This office has interpreted section 21.355 to
apply to any document that evaluates, as that term is commonly understood, the performance
of a teacher or an administrator. See Open Records Decision No. 643 (1996). Additionally,
a court has concluded that a written reprimand constitutes an evaluation for purposes of
section 21.355, as it “reflects the principal’s judgment regarding [a teacher’s] actions, gives
corrective direction, and provides for further review.” Abbott v. North East Indep. Sch.
Dist., 212 S.W.3d 364 (Tex. App.—Austin 2006, no pet.). In Open Records Decision
No. 643. we concluded that a “teacher” or “administrator™ for purposes of section 21.355
means a person who (1) is required to and does in fact hold a certificate or permit required
under chapter 21 of the Education Code and (2) is teaching or performing the functions as
an administrator, as that term is commonly defined, at the time of the evaluation. See
ORD 643.

Accordingly. provided the teachers or administrators were required to hold and did hold the
appropriate certificate and were acting as teachers or administrators at the time of the
evaluations at issue, the information we have marked constitutes evaluations as contemplated
by section 21.355. In that event, the district must withhold the documents we have marked
under section 552.101 of the Government Code in conjunction with section 21.355 of the
Education Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy. which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd.. 540
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S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. /d. at 681-82.

Types of information considered intimate and embarrassing by the Texas Supreme Court are
delineated in Industrial Foundation. Id. at 683. Additionally, this office has concluded some
kinds of medical information are generally highly intimate or embarrassing. See Open
Records Decision No. 455 (1987). A compilation of an individual’s criminal history is
highly embarrassing information. the publication of which would be highly objectionable to
a reasonable person. Cf. U.S. Dep't of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual’s criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history
information). Furthermore. we find a compilation of a private citizen’s criminal history is
generally not of legitimate concern to the public. This office also has found personal
financial information not relating to a financial transaction between an individual and a
governmental body is generally highly intimate or embarrassing. See Open Records Decision
Nos. 600 (1992) (employee’s designation of retirement beneficiary, choice of insurance
carrier, election of optional coverages, direct deposit authorization, forms allowing employee
to allocate pretax compensation to group insurance, health care or dependent care), 523
(1989) (common-law privacy protects credit reports, financial statements, and other personal
financial information), 373 (1983) (sources of income not related to financial transaction
between individual and governmental body protected under common-law privacy).

We note, however, the public generally has a legitimate interest in information relating to
public employment and public employees. See Open Records Decision Nos. 562 at 10
(1990) (personnel file information does not involve most intimate aspects of human affairs,
but in fact touches on matters of legitimate public concern). 470 (1987) (public employee’s
job performance does not generally constitute employee’s private affairs), 444 (1986) (public
has legitimate interest in knowing reasons for dismissal, demotion, promotion. or resignation
of public employee), 423 at 2 (1984) (scope of public employee privacy is narrow).
Furthermore, information pertaining to leave of public employees is generally a matter of
legitimate public interest. See Open Records Decision No. 336 at 2 (1982) (names of
employees taking sick leave and dates of sick leave taken not private). We note the public
interest in a public employee’s prior salary justifies disclosure, as such information bears on
the employee’s past employment record and suitability for the employment position in
question. See ORD 455 at 9. This office has stated in numerous opinions the work behavior
of a public employee and the conditions for the employee’s continued employment are
generally matters of legitimate public interest not protected by the common-law right of
privacy. See Open Records Decision Nos. 438 (1986). 405 at 2-3 (1983) (public has interest
in manner in which public employee performs his job), 329 at 2 (1982) (information relating
to complaints against public employees and discipline resulting therefrom is not protected
under former section 552.101), 208 at 2 (1978) (information relating to complaint against
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public employee and disposition of the complaint is not protected under either the
constitutional or common-law right of privacy).

Additionally, in Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied),
the court addressed the applicability of common-law privacy to information relating to an
investigation of alleged sexual harassment. The investigation files in Ellen contained
individual witness statements, an affidavit by the individual accused of the misconduct
responding to the allegations, and conclusions of the board of inquiry that conducted the
investigation. See 840 S.W.2d at 525. The court ordered the release of the affidavit of the
person under investigation and the conclusions of the board of inquiry, stating the public’s
interest was sufficiently served by the disclosure of such documents. /d. The Ellen court
held “the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released.”™ /d.

Thus, if there is an adequate summary of an investigation of alleged sexual harassment. the
investigation summary must be released along with the statement of the accused under Ellen,
but the identities of the victim and witnesses of the alleged sexual harassment must be
redacted. and their detailed statements must be withheld from disclosure. See Open Records
Decision Nos. 393 (1983), 339 (1982). If no adequate summary of the investigation exists,
then all of the information relating to the investigation ordinarily must be released, with the
exception of information that would identify the victims and witnesses. We note supervisors
are generally not witnesses for purposes of Ellen, except where their statements appear in a
non-supervisory context.

Some of the submitted information is related to sexual harassment investigations and does
not include adequate summaries. Therefore, the district must generally release the
information pertaining to the investigations. However. this information contains the
identities of the alleged sexual harassment victims and witnesses. Therefore, the district
must withhold the identifying information of the alleged victims and witnesses, which we
have marked, under section 552.101 of the Government Code in conjunction with
common-law privacy and Ellen. See 840 S.W.2d at 525.

Additionally. we find the information we have marked in the remaining documents meets the
standard articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, the
district must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
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personal privacy[.]™ Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Compitroller of Pub. Accounts v.
Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Accordingly. the district must withhold
employee dates of birth under section 552.102(a) of the Government Code.

Section 552.102(b) of the Government Code excepts from disclosure all information in a
higher education transcript of a professional public school employee other than the
employee’s name, the courses taken, and the degree obtained. Gov’t Code § 552.102(b):
Open Records Decision No. 526 (1989). Thus. with the exception of the employees’ names,
courses taken, and degrees obtained, the district must withhold the college transcripts in the
remaining information under section 552.102(b) of the Government Code.

You assert some of the remaining information is excepted from public disclosure under
section 552.107(1) of the Government Code, which protects information coming within the
attorney-client privilege. See Gov’t Code § 552.107(1). When asserting the attorney-client
privilege, a governmental body has the burden of providing the necessary facts to
demonstrate the elements of the privilege in order to withhold the information at issue. See
Open Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate
the information constitutes or documents a communication. /d. at 7. Second. the
communication must have been made “to facilitate the rendition of professional legal
services™ to the client governmental body. See TEX. R. EVID. 503(b)(1). The privilege does
not apply when an attorney or representative is involved in some capacity other than that of
providing or facilitating professional legal services to the client governmental body. See In
re Tex. Farmers Ins. Exch.. 990 S.W.2d 337. 340 (Tex. App.—Texarkana 1999, orig.
proceeding) (attorney-client privilege does not apply if attorney acting in capacity other than
that of attorney). Governmental attorneys often act in capacities other than that of
professional legal counsel, such as administrators. investigators, or managers. Thus, the
mere fact that a communication involves an attorney for the government does not
demonstrate this element. Third, the privilege applies only to communications between or
among clients. client representatives, lawyers, and lawyer representatives. See TEX. R.
EviD. 503(b)(1). Thus, a governmental body must inform this office of the identities and
capacities of the individuals to whom each communication at issue has been made. Finally,
the attorney-client privilege applies only to a confidential communication, id.. meaning it
was “not intended to be disclosed to third persons other than those: (A) to whom disclosure
is made to further the rendition of professional legal services to the client; or (B) reasonably
necessary to transmit the communication.”™ /d. 503(a)(5). Whether a communication meets
this definition depends on the intent of the parties involved at the time the information was
communicated. See Osbhorne v. Johnson, 954 S.W.2d 180. 184 (Tex. App.—Waco 1997.
orig. proceeding). Moreover. because the client may elect to waive the privilege at any time,

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body.
See Open Records Decision Nos, 481 (1987), 480 (1987), 470.
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a governmental body must explain the confidentiality of a communication has been
maintained. Section 552.107(1) generally excepts an entire communication that is
demonstrated to be protected by the attorney-client privilege unless otherwise waived by the
governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege
extends to entire communication, including facts contained therein).

Upon review, we find you have failed to demonstrate the applicability of the attorney-client
privilege to the information you seek to withhold under section 552.107(1). Therefore, the
district may not withhold the information at issue under section 552.107(1) of the
Government Code.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address. home telephone number. emergency contact information, and social security number
of a peace officer, as well as information that reveals whether the peace officer has family
members, regardless of whether the peace officer complies with sections 552.024
and 552.1175 of the Government Code. See Gov't Code § 552.117(a)2).
Section 552.117(a)(2) applies to peace officers as defined by article 2.12 of the Code of
Criminal Procedure. Upon review, we find the information we have marked consists of the
personal information of peace officers who were employed by the district and the information
is held in an employment context. In this instance, however. it is unclear whether the officers
whose information is at issue are currently licensed peace officers as defined by article 2.12
of the Code of Criminal Procedure. Accordingly. if the individuals whose information is at
issue are currently licensed peace officers as defined by article 2.12, the district must
withhold the information we have marked under section 552.117(a)(2) of the Government
Code. If the individuals whose information is at issue are no longer licensed peace officers
as defined by article 2.12. the district may not withhold the information at issue under
section 552.117(a)(2) of the Government Code.

If the individuals are no longer licensed peace officers, then the information at issue may be
subject to section 552.117(a)(1) of the Government Code. Additionally, other information
may be excepted under section 552.117(a)(1). Section 552.117(a)(1) excepts from disclosure
the home address and telephone number, emergency contact information, social security
number, and family member information of current or former employees or officials of a
governmental body who request this information be kept confidential under section 552.024
of the Government Code. See Gov't Code § 552.117(a)(1). Section 552.117 is also
applicable to personal cellular telephone numbers, provided the cellular telephone service
is not paid for by a governmental body. See Open Records Decision No. 506 at 5-6 (1988)
(section 552.117 notapplicable to cellular telephone numbers paid for by governmental body
and intended for official use). But an individual’s personal post office box number is not a
“home address™ for purposes of section 552.117, and therefore may not be withheld under
section 552.117. See Open Records Decision No. 622 at 6 (1994) (purpose of
section 552.117 is to protect public employees from being harassed at home): see also Open
Records Decision No. 658 at 4 (1998) (statutory confidentiality provision must be express
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and cannot be implied). Section 552.117 is not applicable to the personal information of
individuals not employed by the governmental body.

Section 552.024(a-1) of the Government Code provides, “A school district may not require
an employee or former employee of the district to choose whether to allow public access to
the employee’s or former employee’s social security number.” Id. § 552.024(a-1). Thus, a
school district may only withhold under section 552.117 the home address and telephone
number, emergency contact information, and family member information of a current or
former employee or official of the district who requests this information be kept confidential
under section 552.024. Whether a particular item of information is protected by
section 552.117(a)(1) must be determined at the time of the governmental body’s receipt of
the request for the information. See Open Records Decision No. 530 at 5 (1989). Thus,
information may be withheld under section 552.117(a)(1) only on behalf of a current or
former employee or official who made a request for confidentiality under section 552.024
prior to the date of the governmental body’s receipt of the request for the information.

Therefore, if the individuals whose information is at issue timely requested confidentiality
under section 552.024 of the Government Code and the cellular telephone service is not paid
for by a governmental body. the district must withhold the type of information, including an
employee’s cellular telephone number, we have marked under section 552.117(a)(1) of the
Government Code.” Conversely, if the individuals whose information at issue did not timely
request confidentiality under section 552.024 or the cellular telephone service is paid for by
a governmental body. the district may not withhold the type of information we have marked
under section 552.117(a)(1). We note you have marked the personal information of
individuals who are not employed by the district. You also have marked district addresses
and telephone numbers. Section 552.117 of the Government Code is not applicable to this
information, and the district may not withhold it on that basis."

Section 552.1175 protects the home address. home telephone number, emergency contact
information, date of birth, social security number, and family member information of certain
individuals, when that information is held by a governmental body in a non-employment
capacity and the individual elects to keep the information confidential. See Gov’t
Code § 552.1175. Section 552.1175 applies to peace officers as defined by article 2.12 of
the Code of Criminal Procedure. /d. § 552.1175(a)(1). The remaining information contains

"Section 552.024(c)(2) of the Government Code authorizes a governmental body to redact information
protected by section 552.117(a)(1) ofthe Government Code without the necessity of requesting a decision under
the Act if the current or former employee or official to whom the information pertains timely chooses not to
allow public access to the information. See Gov’t Code § 552.024(c)(2). If a governmental body redacts such
information, it must notify the requestor in accordance with subsections 552.024(c-1) and (c-2). See id.
§ 552.024(c-1)-(c-2).

"“For your convenience, we have marked a representative sample of this type of information, which
is not subject to section 552.117.



Mr. Steven Blanco - Page 13

personal information of a peace officer not employed by the district. Thus, the district must
withhold the personal information, which we have marked. under section 552.1175 of the
Government Code, if it pertains to a licensed peace officer and the individual elects to restrict
access 10 this information in accordance with section 552.1175(b). However, if the
individual is not a licensed peace officer or does not elect to restrict access to this
information in accordance with section 552.1175(b). then the district may not withhold this
information under section 552.1175 of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license. driver’s license. motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov't Code § 552.130. We have marked a representative
sample of the type of information the district must withhold under section 552.130 of the
Government Code.'" However, we note the district marked some information which is not
subject to section 552.130: we have marked this information for release.

Section 552.136 of the Government Code states ““[n]otwithstanding any other provision of
[the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled. or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b): see id. § 552.136(a) (defining “access device™). This office has determined
an insurance policy number is an access device for purposes of this exception.
See Open Records Decision No. 684 at 9 (2009). Accordingly, we have marked a
representative sample of the type of information the district must withhold under
section 552.136 of the Government Code. "

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body™ unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c¢). See Gov't Code
§ 552.137(a)~(c). Section 552.137 does not apply to an institutional e-mail address. the
general e-mail address of a business, an e-mail address of a person who has a contractual
relationship with a governmental body, an e-mail address of a vendor who seeks to contract
with a governmental body, an e-mail address maintained by a governmental entity for one
of its officials or employees, or an e-mail address provided to a governmental body on a

""We note section 552.130(c) of the Government Code allows a governmental body to redact the
information described in subsection 552.130(a) without the necessity of seeking a decision from the attorney
general. See Gov't Code § 552.130(c). If a governmental body redacts such information, it must notify the
requestor in accordance with section 552.130(e). See id. § 552.130(d), (e).

"*Section 552.136(c¢) of the Government Code allows a governmental body to redact the information
described in section 552.136(b) without the necessity of seeking a decision from the attorney general. See
Gov’t Code § 552.136(c). If a governmental body redacts such information, it must notify the requestor in
accordance with section 552.136(e). See id. § 552.136(d). (¢).
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letterhead. See id. § 552.137(c). Upon review, we find the district must withhold the e-mail
addresses of members of the public in the remaining information under section 552.137 of
the Government Code, unless their owners affirmatively consent to their public disclosure
or section 552.137(c) applies. We have marked the type of information the district must
withhold under section 552.137 of the Government Code."

Section 552.147(a-1) of the Government Code provides, “The social security number of an
employee of a school district in the custody of the district is confidential.” /d
§ 552.147(a-1). Thus, section 552.147(a-1) makes the social security numbers of school
district employees confidential, without such employees being required to first make a
confidentiality election under section 552.024 of the Government Code. /d. § 552.024(a-1)
(school district may not require employee or former employee of district to choose whether
to allow public access to employee’s or former employee’s social security number). Reading
sections 552.024(a-1) and 552.147(a-1) together. we conclude section 552.147(a-1) makes
confidential the social security numbers of both current and former school district employees.
Accordingly, the district must withhold the social security numbers of current and former
district employees contained in the submitted information under section 552.147(a-l) of the
Government Code. "

In summary, the officer’s TCOLE number is not subject to the Act and need not be released
to the requestor. The district must withhold the information we marked under
section 552.101 of the Government Code in conjunction with the ADA, the FMLA, the
MPA, section 21.048(c-1) of the Education Code. and section 21.355 of the Education Code.
The district must withhold the identifying information of the alleged victims and witnesses
of sexual harassment, which we have marked, under section 552.101 of the Government
Code in conjunction with common-law privacy and Ellen. and the additional information we
have marked under section 552.101 of the Government Code in conjunction with
common-law privacy. The district must withhold employee dates of birth under
section 552.102(a) of the Government Code. With the exception of the employees™ names,
courses taken, and degrees obtained, the district must withhold the college transcripts in the
remaining information under section 552.102(b) of the Government Code. If the individuals
whose information is at issue are currently licensed peace officers as defined by article 2.12.
the district must withhold the information we have marked under section 552.117(a)(2) of
the Government Code. If the individuals whose personal information is at issue timely
requested confidentiality under section 552.024 of the Government Code and the cellular

“Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing
them to withhold certain information, including an e-mail address of a member of the public under
section 552.137 of the Government Code, without the necessity of requesting an attorney general decision.

"We note section 552.147(b) of the Government Code authorizes a governmental body to redact a

living person's social security number from public release without the necessity of requesting a decision from
this office under the Act. Gov't Code § 552.147(b).
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telephone service is not paid for by a governmental body. the district must withhold the type
of information, including a cellular telephone number, we have marked under
section 552.117(a)(1) of the Government Code. The district must withhold the information
we have marked under section 552.1175 of the Government Code, if it pertains to a licensed
peace officer and the individual elects to restrict access to this information in accordance
with section 552.1175(b) ofthe Government Code. We have marked a representative sample
of the type of information the district must withhold under sections 552.130 and 552.136 of
the Government Code. We have marked the type of information the district must withhold
under section 552.137 of the Government Code, unless the owners of the e-mail addresses
affirmatively consent to public disclosure or section 552.137(c) of the Government Code
applies. The district must withhold the social security numbers of current and former district
employees contained in the submitted information under section 552.147(a-1) of the
Government Code. The district must release the remaining responsive information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us: therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities. please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General. toll free. at (888) 672-6787.

Sincerely,

Cindy Nettles

Assistant Attorney General
Open Records Division
CN/dls

Ref: ID# 569332
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