KEN PAXTON

ATTORNEY GENERAL OF TEXAS

July 2, 2015

Mr. Matthew L. Grove
Assistant County Attorney
County of Fort Bend

401 Jackson Street, 3rd Floor
Richmond. Texas 77469

OR2015-13407
Dear Mr. Grove:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”™), chapter 552 of the Government Code. Your request was
assigned ID# 569884.

The Fort Bend County Sheriff's Office (the “sheriff’s office™) received a request for
information pertaining to the requestor’s client during a specified time period. You claim
some of the requested information is excepted from disclosure under sections 552.101,
552.108. and 552.130 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted representative sample of information.'

Section 552.101 of the Government Code excepts “information considered to be confidential
by law. either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy. which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988)., 497 (1988). This open records
letter does not reach. and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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satisfied. /el at 681-82. A compilation of an individual’s criminal history is highly
embarrassing information. the publication of which would be highly objectionable to a
reasonable person. Cf. U.S. Dep't of Justice v. Reporters Comm. for Freedom of the

Press. 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of

individual's criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history
information). Moreover, we find a compilation of a private citizen’s criminal history is
generally not of legitimate concern to the public.

You assert the requestor is seeking a criminal history compilation of the individual named
in the request.  However, as noted above, the individual at issue is the requestor’s client.
Thus. the requestor is the authorized representative of the individual at issuc and has a
special right of access to this individual’s information. See Gov’t Code § 552.023(a) (person
or person’s authorized representative has special right of access to information held by
governmental body that relates to person and that is protected from public disclosure by laws
intended to protect person’s privacy interests); Open Records Decision No. 481 at 4 (1987)
(privacy theories not implicated when individual requests information concerning herself).
Accordingly. none of the submitted information may be withheld as a compilation of
criminal history under section 552.101 of the Government Code.

Next. we note report number 08-4849 involves an alleged violation of section 32.51 of the
Penal Code, which provides that “*[a] person commits an offense if the person. with the intent
to harm or defraud another, obtains, possesses, transfers, or uses an item of . . . identifying
information of another person without the other person’s consent[.]” Pcnal Code
§ 32.51(b)(1). TFor purposes of section 32.51, “identifying information™ includes an
individual’s name and financial institution account number. Id. § 32.51(a)(1)(A). (C).
Article 2.29 of the Code of Criminal Procedure pertains to alleged violations of section 32.51
that occurred on or after September 1, 2005 and provides:

(a) A peace officer to whom an alleged violation of Section 32.51. Penal
Code, is reported shall make a written report to the law enforcement agency
that employs the peace officer that includes the following information:

(1) the name of the victim;

(2) the name of the suspect, if known;

(3) the type of identifying information obtained, possessed,
transferred, or used in violation of Section 32.51, Penal Code; and

(4) the results of any investigation.
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(b) On the victim’s request, the law enforcement agency shall provide the
report created under Subsection (a) to the victim. In providing the report. the
law enforcement agency shall redact any otherwise confidential information
that is included in the report, other than the information described by
Subsection (a).

Crim. Proc. Code art. 2.29. For purposes of article 2.29, an offense is committed on or
alter September 1, 2005 if no “element of the offense occurs before that date.” Act of
June 17. 2005, 79th Leg.. R.S., ch. 294, § 1(b), 2005 Tex. Gen. Laws 885.

In this instance. report number 08-4849 relates to the fraudulent use of identilying
information. and the requestor’s client is listed as the victim. Moreover, the report is related
to an offense that occurred after September 1, 2005. Therefore, report number 08-4849 is
subject to article 2.29 of the Code of Criminal Procedure and must be released to the
requestor, except to the extent the information is confidential. Crim. Proc. Code art. 2.29(b).
Although you seek to withhold the report under section 552.108 of the Government Code,
this exception does not make information confidential. See Open Records Decision No. 665
at 2 n.5 (2000) (discretionary exceptions generally), 586 (1991) (governmental body may
waive scetion 552.108). Therefore, report number 08-4849 may not be withheld under
section 552.108 of the Government Code. As youraise no other exceptions to disclosure for
this information, report number 08-4849 must be released to this requestor.

Section 552.101 of the Government Code also encompasses information protected by
section 58.007 of the Family Code, which reads as follows:

(¢) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise.
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) 1f maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
tederal depository. except as provided by Subchapters B. D, and L.
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(e) Law enforcement records and files concerning a child may be inspected
or copied by a juvenile justice agency as that term is defined by
Scction 58.101, a criminal justice agency as that term is defined by
Section 411.082, Government Code, the child, and the child’s parent or
guardian.

(j) Before achild or a child’s parent or guardian may inspect or copy a record
or [ile concerning the child under Subsection (e), the custodian of the record
or file shall redact:

(2) any information that is excepted from required disclosure under
Chapter 552, Government Code, or other law.

Fam. Code § 58.007(¢), (e), (j)(2). Juvenile law enforcement records relating to conduct that
occurred on or after September 1, 1997 are confidential under section 58.007. For purposes
ol section 58.007(c), a “child” is a person who is ten years of age or older and under
seventeen years of age at the time of the reported conduct. See id § 51.02(2).
Section 58.007 allows the review or copy of juvenile law enforcement records by a child’s
parent or guardian. /d. § 58.007(e). However, section 58.007(j)(2) provides that information
subject to any other exception to disclosure under the Act or other law must also be redacted.
See id. § 58.007G)(2).

Report numbers 10-2245, 11-21696, and 11-11701 pertain to juvenile delinquent conduct
occurring after September 1, 1997; therefore, these reports are subject to section 58.007.
[Towever, the requestor represents the parent of the juvenile offender. Accordingly.
mformation pertaining to the requestor’s client’s child may not be withheld under
section 552,101 of the Government Code on that ground. See id. § 58.007(¢). However,
because you assert these reports are excepted under sections 552.101 and 552.108 of the
Government Code, we must address whether the information at issue is excepted under these
sections. See id. § 58.007())(2).

Section 552.101 of the Government Code also encompasses section 261.201 of the Family
Code, which provides as follows:

(a) [T]he following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

'lii;
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(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

(k) Notwithstanding Subsection (a), an investigating agency. other than the
| Texas Department of Family and Protective Services| or the Texas Youth
Commission, on request, shall provide to the parent, managing conservator,
or other legal representative of a child who is the subject of reported abuse
or neglect, or to the child if the child is at least 18 years of age, information
concerning the reported abuse or neglect that would otherwise be confidential
under this section. The investigating agency shall withhold information
under this subsection if the parent, managing conservator, or other legal
representative of the child requesting the information is alleged to have
committed the abuse or neglect.

() Beforc a child or a parent, managing conservator, or other lcgal
representative of a child may inspect or copy a record or file concerning the
child under Subsection (k), the custodian of the record or file must redact:

(2) any information that is excepted from required disclosure
under [the Act], or other law].]

Id § 261.201(a), (k). (I)(2). You claim some of the submitted information was used or
developed in an investigation of alleged or suspected child abuse or neglect. See id.
§ 261.001 (defining “abuse” and “neglect” for purposes of chapter 261 of the Family Code);
see also id. § 101.003(a) (defining “child” for purposes of this section as person under 18
years of age who is not and has not been married or who has not had the disabilitics of
minority removed for general purposes). Based on your representations and our review, we
find report numbers 07-24951, 10-2245, 11-28355, 13-34401, and 14-3530 are generally
confidential under section 261.201 of the Family Code. We note the requestor’s client is the
parent of the child victims listed in these reports. However, report numbers 07-24951
and 11-28355 reflect the requestor’s client is accused of committing the abuse or neglect at
issue in these reports. Accordingly, the requestor does not have a right of access to report
numbers 07-24951 and 11-28355 pursuant to section 261.201(k). See id § 261.201(k).
Thus. we conclude report numbers 07-24951 and 11-28355 must be withheld in their
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entireties under scction 552.101 of the Government Code in conjunction with
section 261.201 of the Family Code.”

Report numbers 10-2245, 13-34401, and 14-3530 reflect the requestor’s client is not alleged
1o have committed the suspected abuse or neglect at issue in those reports. In this instance,
report numbers 10-2245, 13-34401, and 14-3530 may not be withheld from this requestor
under section 261.201(a). /Id. § 261.201(k). However, section 261.201(1)(2) states any
information that is excepted from required disclosure under the Act or other law may still be
withheld from disclosure. Id. § 261.201(1)(2). Youraise section 552.108 of the Government
Code as an exception to disclosure. Therefore, we will address the applicability of this
section to report numbers 10-2245, 13-34401, and 14-3530.

Section 552.101 of the Government Code also encompasses information protected by
scction 48.101 of the Human Resources Code, which pertains to the disclosure of reports of
abuse. neglect, or exploitation of elderly and disabled persons in certain facilitics.
Section 48.101 provides, in pertinent part, as follows:

(a) The following information is confidential and not subject to disclosure
under [the Act|:

(1)arcport of abuse, neglect, or exploitation made under this chapter:;
(2) the identity of the person making the report; and

(3) except as provided by this section, all files. reports, records.
communications, and working papers used or developed in an
investigation made under this chapter or in providing services as a
result of an investigation.

(b) Confidential information may be disclosed only for a purpose consistent
with this chapter and as provided by [the Texas Department of Family and
Protective Services (the “DFPS™)] or investigating state agency rule and
applicable federal law.

Hum. Res. Code § 48.101(a), (b). Section 48.051 of the Human Resources Code provides
“a person having cause to believe that an elderly or disabled person is in the state of abuse,
neglect. or exploitation™ shall report certain prescribed information to the DFPS or another
appropriate state agency. See id. § 48.051(a). The only entities authorized to conduct an
investigation under chapter 48 of the Human Resources Code are DFPS and certain other
state agencies. depending on the circumstances surrounding the incident. See id.

*Asourrulingon this information is dispositive, we need not address your remainingarguments against
disclosure.
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§§ 48.151, .152, .252, .301. Thus, reports made by the sheriff’s office generally are not
subject to section 48.101. Report number 11-28420 was created by the sherift’s office in
connection with a criminal investigation conducted by the sheriff’s office. However, the
information at issue reveals the Adult Protective Services division of DI'PS (“APS™) was
involved in the investigation of report number 11-28420. Thus, because the legislature
expressly made all information used by the APS in its investigations under chapter 48 of the
Human Resources Code confidential, report number 11-28420 is confidential under
section 48.101. See id. § 48.101(a)(3). Such information must not be released to the public,
except for a purpose consistent with chapter 48 and as provided by DFPS or investigating
state agency rule or federal law. See id. § 48.101(b). But see id. § 48.101(c)-(f) (permitting
relcase of confidential information in certain circumstances). The sheriff’s office does not
indicate. nor does it appear, an exception to confidentiality applies in this instance.
Accordingly, we conclude the sheriff’s office must withhold report number 11-28420 under
section 552.101 of the Government Code in conjunction with section 48.101 of the Human
Resources Code.”

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that concluded in a result other than conviction or deferred
adjudication.  Gov’t Code § 552.108(a)(2). A governmental body claiming
section 552.108(a)(2) must demonstrate the requested information relates to a criminal
investigation that has concluded in a final result other than a conviction or deferred
adjudication. See id. § 552.301(e) (governmental body must provide comments explaining
why exceptions raised should apply to information requested). You state report
numbers 10-2245, 11-11701, 11-21696, 11-24111, 11-25824, 11-26884. 11-29125,
13-34400, 13-34401. and 14-3530 relate to concluded cases that did not result in convictions
ordeferred adjudications. Based on yourrepresentations, we conclude section 552.108(a)(2)
is applicable to report numbers 10-2245, 11-11701, 11-21696, 11-24111, 11-25824,
11-26884, 11-29125, 13-34400, 13-34401, and 14-3530.

Section 552.108 does not except from disclosure basic information about an arrested person,
an arrest, ora crime. /d. § 552.108(c). Basic information refers to the information held to
be public in Houston Chronicle Publishing Co. v. City of Houston, 531 S.W.2d 177 (Tex.
Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per curiam, 536 S.W.2d 559
(Tex. 1976). See Open Records Decision No. 127 (1976) (summarizing types of information
made public by Houston Chronicle). Thus, with the exception of basic information, which
must be rcleased. the sheriff’s office may withhold report numbers 10-2245, 11-11701,

‘As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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11-21696, 11-24111, 11-25824, 11-26884, 11-29125, 13-34400, 13-34401, and 14-3530
pursuant to section 552.108(a)(2) of the Government Code."

You contend some of the remaining information is excepted under section 552.101 of the
Government Code in conjunction with common-law privacy, which is subject to the two-part
test discussed above. Indus. Found., 540 S.W.2d at 685. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in /ndustrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). While some of the remaining information is highly intimate or
embarrassing, we note this information pertains to the requestor’s client. As previously
noted, the requestor has a right of access to her client’s private information under
section 552.023 of the Government Code. See Gov’t Code § 552.023(a); ORD 481 at 4.
Accordingly. the sheriff’s office may not withhold any of the remaining information under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.130 of the Government Code excepts from disclosure information that relates
to a motor vehicle operator’s license or driver’s license or a motor vehicle title or registration
issued by a Texas agency, or an agency of another state or country. See¢ Gov’t Code
§ 552.130(a)(1)-(2). However. because section 552.130 protects privacy interests, the
requestor has a right of access to her client’s motor vehicle record information pursuant to
section 552.023 of the Government Code. See id. § 552.023(a); ORDA481 at 4. Thus, the
sherifl”s office may not withhold the requestor’s client’s motor vehicle information under
section 552.130. Upon review, we find the sheriff’s office must withhold the motor vehicle
record information we have marked under section 552.130 of the Government Code.
However, you have failed to demonstrate any of the remaining information at issue is subject
to scetion 552.130. Thus, the sheriff’s office may not withhold any of the remaining
information at issue under section 552.130 of the Government Code.

In summary, the sheriff’s office must withhold report numbers 07-24951 and 11-28355 under
section 552.101 of the Government Code in conjunction with section 261.201 of the Family
Code. The sherift’s office must withhold report number 11-28420 under section 552.101 of
the Government Code in conjunction with section 48.101 of the Human Resources Code.
With the exception of basic information, which must be released, the sheriff’s office may
withhold report numbers 10-2245, 11-11701, 11-21696, 11-24111, 11-25824, 11-26884,
11-29125. 13-34400, 13-34401, and 14-3530 pursuant to section 552.108(a)(2) of the
Government Code. The sheriff’s office must withhold the motor vehicle record information

‘Asourrulingon this information is dispositive, we need not address yourremainingargumentsagainst
its disclosure.

PEE

s i hi

cibict b



Mr. Matthew L. Grove - Page 9

we have marked under section 552.130 of the Government Code. The remaining information
must be released.”

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.cov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General. toll free, at (888) 672-6787.

Sincertly.

o] LA

Jehnifer Luttrall
Assistant Attorney General
Open Records Division

JL/akg
Relr  1D# 569884
Ene.  Submitted documents

o Requestor
(w/o enclosures)

“Because the requestor has a right of access to certain information that otherwise would be excepted
from release under the Act, the sheriff”s office must again seek a decision from this office if it receives a request
for this information from a different requestor.
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