KEN TON

ATTORNEY GENERAL OF TEXAS

July 16, 2015

Ms. Ana Vieira Ayala

Senior Attorney & Public Information Coordinator
Office of General Counsel

The University of Texas System

201 West Seventh Street

Austin, Texas 78701-2902

OR2015-14526
Dear Ms. Ayala:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 571790 (OCG Nos. 161442 and 161409).

The University of Texas at Tyler (the “university”) received two requests for information
pertaining to a specified investigation. You state the university will release some
information to the requestors, but will redact information pursuant to the Family Educational
Rights and Privacy Act (“FERPA™), section 1232g of'title 20 of the United States Code.' We
understand the university will redact certain information subject to section 552.117 of the
Government Code pursuant to section 552.024(c) of the Government Code and personal e-
mail addresses subject to section 552.137 of the Government Code pursuant to Open Records
Decision No. 684 (2009).” You claim the submitted information is excepted from disclosure

'"The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office that FERPA does not permit state and local educational authorities to disclose to this office,
without parental consent, unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act. The DOE has determined that
FERPA determinations must be made by the educational authority in possession of the education records. We
have posted a copy of the letter from the DOE to this office on the Attorney General's website:
hitp://www .oag.state.tx.us/open/2006072Susdoe. pdf’.

*Section 552.117 of the Government Code excepts from disclosure the home addresses and telephone
numbers, emergency contact information, social security numbers, and family member information of current
or former officials or employees of a governmental body. See Gov't Code § 552.117(a)(1). Section 552.024
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under sections 552.101, 552.107, 552.108. and 552.111 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note the submitted information is subject to section 552.022 of the Government
Code. Section 552.022(a) provides, in relevant part:

(a) [ The following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report. audit, evaluation, or investigation made of,
for, or by a governmental body. except as provided by
Section 552.108: [and]

Gov't Code § 552.022(a)(1). The information at issue consists of a completed investigation
subject to section 552.022(a)(1) that must be released unless it is excepted from disclosure
under section 552.108 of the Government Code or expressly made confidential under the Act
or other law. See id. You raise section 552.107 of the Government Code and the
deliberative process privilege encompassed by section 552.111 of the Government Code.
However, these sections are discretionary exceptions and do not make information
confidential under the Act. See Open Records Decision Nos. 676 at 10-11 (attorney-client
privilege under section 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions), 470 at 7 (1987)
(governmental body may waive statutory predecessor to section 552.111 deliberative
process). Therefore. the information at issue may not be withheld under section 552.107 or
section 552.111 of the Government Code. The Texas Supreme Court has held. however, the
Texas Rules of Evidence are “other law™ within the meaning of section 552.022. See In re
City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). Accordingly, we will address your
assertion of the attorney-client privilege under Texas Rule of Evidence 503 for the
information subject to section 552.022(a)(1). Additionally. because information subject to
section 552.022(a)(1) may be withheld under section 552.108, we will address your argument
under that exception. Furthermore, because section 552.101 of the Government Code makes

information confidential under the Act, we will address its applicability to the submitted
information.

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that concluded in a result other than conviction or
deferred adjudication. Gov’t Code § 552.108(a)(2). A governmental body claiming

of the Government Code authorizes a governmental body to withhold information subject to section 552.117
without requesting a decision from this office if the current or former employee or official chooses not to allow
public access to the information. See id. § 552.024(c). Open Records Decision No. 684 is a previous
determination to all governmental bodies authorizing them to withhold specific categories of information
without the necessity of requesting an attorney general decision, including personal e-mail addresses under
section 552.137 of the Government Code.
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section 552.108(a)(2) must demonstrate the requested information relates to a criminal
investigation that concluded in a final result other than a conviction or deferred adjudication.
See id. § 552.301(e) (governmental body must provide comments explaining why exceptions
raised should apply to information requested). You state the information you have marked
relates to a concluded investigation conducted by the university’s police department that did
not result in a conviction or deferred adjudication. Based on your representation, we
conclude section 552.108(a)(2) is applicable to the marked information.

As you acknowledge, section 552.108 does not except from disclosure basic information
about an arrested person. an arrest. or a crime. /d. § 552.108(c). Basic information refers
to the information held to be public in Houston Chronicle Publishing Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref'd n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976)
(summarizing types of information made public by Houston Chronicle). Thus, with the
exception of basic information, the university may withhold the information you have
marked under section 552.108(a)(2) of the Government Code.’

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional. statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd.. 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Common-law
privacy protects information that either identifies or tends to identify a victim of a sexual
assault or other sex-related offense. See id.; Open Records Decision Nos. 393 (1983), 393
(1982). Upon review. we find the information you have marked in the basic information
satisfies the standard articulated by the Texas Supreme Court in Industrial Foundation.
Accordingly, the university must withhold the information you have marked under
section 552.101 of the Government Code in conjunction with common-law privacy.

Texas Rule of Evidence 503(b)(1) provides:

A client has a privilege to refuse to disclose and to prevent any other person
from disclosing confidential communications made to facilitate the rendition
of professional legal services to the client:

(A) between the client or the client’s representative and the
client’s lawyer or the lawyer’s representative:

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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(B) between the client’s lawyer and the lawyer's
representative;

(C) by the client, the client’s representative, the client’s
lawyer, or the lawyer’s representative to a lawyer
representing another party in a pending action or that lawyer’s
representative, if the communications concern a matter of
common interest in the pending action:

(D) between the client’s representatives or between the client
and the client’s representative: or

(E) among lawyers and their representatives representing the
same client.

Tex. R. Evid. 503(b)(1). A communication is “confidential” if not intended to be disclosed
to third persons other than those to whom disclosure is made to further the rendition of
professional legal services to the client or reasonably necessary to transmit the
communication. /d. 503(a)(5).

Accordingly, in order to withhold attorney-client privileged information from disclosure
under Rule 503, a governmental body must 1) show that the document is a communication
transmitted between privileged parties or reveals a confidential communication; 2) identify
the parties involved in the communication; and 3) show that the communication is
confidential by explaining that it was not intended to be disclosed to third persons and that
it was made in furtherance of the rendition of professional legal services to the client. See
Open Records Decision No. 676 (2002). Upon a demonstration of all three factors, the entire
communication is confidential under Rule 503 provided the client has not waived the
privilege or the communication does not fall within the purview of the exceptions to the
privilege enumerated in Rule 503(d). Huie v. DeShazo. 922 S.W.2d 920. 923 (Tex. 1996)
(privilege extends to entire communication, including facts contained therein); /n re Valero
Energy Corp., 973 S.W.2d 453, 457 (Tex. App.—Houston [14" Dist.] 1998, orig.
proceeding) (privilege attaches to complete communication. including factual information).

You state some of the submitted information, which you have marked, consists of
communications involving attorneys for the university and university officials and personnel
in their capacities as clients. You also state these communications were made in furtherance
of the rendition of professional legal services to the university and were intended to be, and
have remained, confidential. Upon review, we find the university has demonstrated the
applicability of the attorney-client privilege to the information at issue. Therefore. the
university may generally withhold the information you have marked under Rule 503.
However. we note, and you acknowledge, some of the e-mail strings, which you have
marked, include communications received from non-privileged parties. Furthermore, if the
communications received from these non-privileged parties are removed from the e-mail
strings and stand alone. they are responsive to the request for information. Therefore, if these
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non-privileged communications you have marked are maintained by the university separate
and apart from the otherwise privileged e-mail strings in which they appear, then the
university may not withhold them under Rule 503.

In summary, with the exception of basic information, the university may withhold the
information you have marked under section 552.108(a)(2) of the Government Code. The
university must withhold the information you have marked in the basic information under
section 552.101 of the Government Code in conjunction with common-law privacy. The
university may generally withhold the information you have marked under Rule 503 of the
Texas Rules of Evidence; however. if the university maintains the non-privileged
information separate and apart from the otherwise privileged e-mail strings in which it
appears, then the university may not withhold it under Rule 503. The university must release
the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us: therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp:/www.texasattornevgeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General. toll free, at (888) 672-6787.

Sincerely, =

Ellen Webking

Assistant Attorney General
Open Records Division
EW/som

Ref: ID# 571790
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