ATTORNEY GENERAL OF TEXAS

July 21, 2015

Mr. Jonathan Miles

Open Government Attorney

Texas Department of Family & Protective Services
P.O. Box 149030

Austin, Texas 78714-9030

OR2015-14824

Dear Mr. Miles:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 572195 (DFPS Ref No. 050120155AR).

The Texas Department of Family and Protective Services (the “department™) received a
request for specified categories of information pertaining to four named employees. You
state you will redact information pursuant to the previous determination issued in Open
Records Letter No. 2003-5590 (2003)." You also state you will redact information pursuant
to section 552.024 of the Government Code.” Further, you state you will redact information

'Open Records Letter No. 2003-5590 is a previous determination authorizing the department to
withhold, under section 552.101 of the Government Code in conjunction with section 261.201(a) of the Family
Code, the records concerning an investigation of an allegation of abuse or neglect of a child and the records
used or developed in providing services as a result of such an investigation, unless the department’s rules permit
the department to release requested records to a particular requestor.

*Section 552.024(c)(2) of the Government Code authorizes a governmental body to redact information
protected by section 552.117(a)( 1) of the Government Code without the necessity of requesting a decision under
the Act if the current or former employee or official to whom the information pertains timely chooses not to
allow public access to the information. See Gov’'t Code § 552.024(c)(2). Ifa governmental body redacts such
information, it must notify the requestor in accordance with subsections 552.024(c-1) and (c-2). See id.
§ 552.024(c-1)-(c-2).
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pursuant to sections 552.130(c) and 552.136(c) of the Government Code.’ Finally, you state
you will redact information pursuant to section 552.137 of the Government Code in
accordance with Open Records Decision No. 684 (2009)." You claim the submitted
information is excepted from disclosure under sections 552.101,552.102, and 552.103 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted representative sample of information.’

The department states it sought clarification of the request. See Gov’t Code § 552.222 (if
request for information is unclear, governmental body may ask requestor to clarify request):
see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a
governmental entity, acting in good faith, requests clarification or narrowing of an unclear
or over-broad request for public information, the ten-day period to request an attorney
general ruling is measured from the date the request is clarified or narrowed). The
department states it has not received a response to the request for clarification. Thus, for the
portions of the requested information for which the department has sought but has not
received clarification, we find the department is not required to release information in
response to these portions of the request. However, if the requestor clarifies these portions
of the request for information, the department must seek a ruling from this office before
withholding any responsive information from the requestor. See Gov’t Code § 552.222: Clity
of Dallas, 304 S.W.3d at 387. We note a governmental body has a duty to make a good-faith
effort to relate a request for information to information the governmental body holds. Open
Records Decision No. 561 (1990). In this case, as the department has submitted information
responsive to the request and has made arguments against disclosure of this information, we
will address the applicability of the department’s arguments to the submitted information.

We note some of the submitted information is subject to section 552.022 of the Government
Code. Section 552.022(a) provides, in relevant part, the following:

*Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t
Code § 552.130(c). Ifa governmental body redacts such information, it must notify the requestor in accordance
with section 552.130(e). See id. § 552.130(d). (e). Section 552.136 of the Government Code permits a
governmental body to withhold the information described in section 552.136(b) without the necessity of seeking
a decision from this office. See id. § 552.136(c). If a governmental body redacts such information, it must
notify the requestor in accordance with section 552.136(e). See id. § 552.136(d), (e).

‘Open Records Decision No. 684 serves as a previous determination to all governmental bodies
authorizing them to withhold certain categories of information, including personal e-mail addresses under

section 552.137 of the Government Code, without the necessity of requesting an attorney general decision. See
ORD 684.

*We assume the “representative sample™ of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988). 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,

for, or by a governmental body, except as provided by
Section 552.108].]

Gov’tCode § 552.022(a)(1). The submitted information contains evaluations that are subject
to subsection 552.022(a)(1). The department must release the evaluations pursuant to
subsection 552.022(a)(1) unless they are excepted from disclosure under section 552.108 of
the Government Code or made confidential under the Act or other law. See id. You seek to
withhold the submitted information under section 552.103 of the Government Code.
However, section 552.103 is a discretionary exception to disclosure that protects the
governmental body’s interests and may be waived. See Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469,475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body
may waive section 552.103); Open Records Decision No. 542 at 4 (1990) (statutory
predecessor to section 552.103 may be waived); see also Open Records Decision No. 522
(1989) (discretionary exceptions in general). Therefore, the department may not withhold
the evaluations subject to section 552.022 under section 552.103 of the Government Code.
As you raise no further exceptions to disclosure for the information subject to
section 552.022, the department must release the evaluations, which we have marked,
pursuant to section 552.022(a)(1) of the Government Code. However, we will consider your
arguments under sections 552.101, 552.102, and 552.103 for the remaining information not
subject to section 552.022.

Section 552.103 of the Government Code provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision. as a consequence of the
person’s office or employment. is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing (1) litigation was pending or
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reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch.v. Tex. Legal Found.,958 S.W.2d 479,481 (Tex. App.—Austin 1997, orig. proceeding):
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writ ref’d n.r.e.): Open Records Decision No. 551 at 4 (1990). A governmental body must
meet both prongs of this test for information to be excepted under section 552.103(a).

You assert the information not subject to section 552.022(a)(1) of the Government Code is
related to pending litigation. You inform us litigation was filed in the 27" Judicial District
Court of Lampasas. You state the jury has issued a verdict in this case, and the time period
to appeal the judgment had not expired when the request was made. You do not inform us.
however. that any party has taken any concrete steps toward commencing an appeal. Having
considered your representations, we find the mere possibility of an appeal does not establish
that litigation was pending or reasonably anticipated when the department received this
request for information. See Gov’t Code § 552.103(c); Open Records Decision No. 452 at 4
(1986); see also Open Records Decision No. 331 at 1-2 (1982) (mere chance of litigation not
sufficient to trigger statutory predecessor to Gov't Code § 552.103). Accordingly, the
department may not withhold the information not subject to section 552.022(a)(1) of the
Government Code under section 552.103 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the Family and Medical Leave Act (the
“FMLA™). See 29 U.S.C. §§ 2601 ef seq. Section 825.500 of chapter V of title 29 of the
Code of Federal Regulations identifies the record-keeping requirements for employers that
are subject to the FMLA. Subsection (g) of section 825.500 states:

[r]ecords and documents relating to medical certifications, recertifications or
medical histories of employees or employees’ family members, created for
purposes of FMLA, shall be maintained as confidential medical records in
separate files/records from the usual personnel files. . . . If the [Americans
with Disabilities Act (the “ADA™), as amended. is also applicable, such
records shall be maintained in conformance with ADA confidentiality
requirements . . . , except that:

(1) Supervisors and managers may be informed regarding necessary
restrictions on the work or duties of an employee and necessary
accommodations;

(2) Firstaid and safety personnel may be informed (when appropriate)
if the employee’s physical or medical condition might require
emergency treatment; and
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(3) Government officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant information upon
request.

29 C.F.R. § 825.500(g). Upon review, we find the information you marked is confidential
under section 825.500 of title 29 of the Code of Federal Regulations. Further, we find none
of the release provisions of the FMLA apply to this information. Accordingly, the
department must withhold the information you marked under section 552.101 of the
Government Code in conjunction with the FMLA.

Section 552.101 of the Government Code also encompasses the Medical Practice Act
("MPA"), subtitle B of title 3 of the Occupations Code, which governs release of medical
records. See Occ. Code §§ 151.001-168.202. Section 159.002 of the MPA provides. in
relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those medical records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information
you marked constitutes records of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that were created or are maintained by a physician and information obtained
from a patient’s medical records. Therefore, the department must withhold the information
you marked under section 552.101 of the Government Code in conjunction with the MPA.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court has held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts v.
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Attorney Gen. of Tex.. 354 S.W.3d 336 (Tex. 2010). Upon review. we find the department
must withhold the date of birth you marked under section 552.102(a) of the Government
Code.

[n summary, the department must release the evaluations, which we have marked, pursuant
to section 552.022(a)(1) of the Government Code. The department must withhold the
information you marked under section 552.101 of the Government Code in conjunction with
the FMLA. The department must withhold the information you marked under
section 552.101 of the Government Code in conjunction with the MPA. The department
must withhold the date of birth you marked under section 552.102(a) of the Government
Code. The department must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Kenny Moreland

Assistant Attorney General
Open Records Division
KIM/som

Ref: ID# 572195

Enc. Submitted documents

¢ Requestor
(w/o enclosures)



